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 THE LAW AND THE PUBLIC'S HEALTH:

 A STUDY OF INFECTIOUS DISEASE LAW

 IN THE UNITED STATES

 Lawrence 0. Gostin,* Scott Burris,** and Zita Lazzarini***

 Law plays crucial roles in the field of public health, from defining the
 power and jurisdiction of health agencies, to influencing the social norms
 that shape individual behavior. Despite its importance, public health law
 has been neglected. Over a decade ago, the Institute of Medicine issued a
 report lamenting the state of public health adminstration, generally, and
 calling, in particular, for a revision of public health statutes. The Article
 examines the current state of public health law.

 To help create the conditions in which people can be healthy, public
 health law must reflect an understanding of how public health agencies work
 to promote health, as well as the political and social contexts in which these
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 This Article grew out of the Communicable Disease Law Project sponsored by the
 Milbank Memorial Fund. The Project involved multiple steps and the substantial talent
 and energy of many individuals. The Project entailed conducting a state survey of
 communicable disease law, commissioning background papers, and convening an advisory
 panel of public health experts to review and discuss the survey results and background
 materials. The advisory panel, assembled to reflect the richness and diversity of the public
 health community, included physicians, public health officials, legislators, historians,
 lawyers, administrators, advocates, and scholars (and many panelists who occupy more
 than one role). The following experts contributed significantly to the Communicable
 Disease Law Project: Mark Barnes, James W. Curran, Ruth Faden, Sev S. Fluss, Kristine M.
 Gebbie, Frank P. Grad, Thomas A. LaVeist, Jonathan M. Mann, Eugene W. Matthews, Verla
 S. Neslund, Terry O'Brien, Wendy Parmet, William L. Roper, Leonard S. Rubenstein, Ciro
 V. Sumaya, and Bailus Walker. The Project's final tasks consisted of formulating
 recommendations for state law reform and compiling a report. See Lawrence O. Gostin,
 Scott Burris, 8c Zita Lazzarini, Improving State Law To Prevent and Treat Infectious
 Disease 6 (1998). The Project also benefited from our colleagues' comments during
 faculty colloquia at Georgetown and Temple law schools. The authors are grateful for the
 research assistance provided by James Hodge, Jr. (who directed the research team), Lance
 Gable, Barbara Looney, Kathleen Maguire, Mary Senoo, and Paul Varki. We are
 particularly indebted to Daniel Fox, President of the Milbank Memorial Fund, for his
 extraordinary contributions to this Project.
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 agencies operate. The authors first discuss three prevailing ways in which
 the determinants of health are conceptualized, and the political and social
 problems each model tends to create for public health efforts. The analysis
 then turns to the core functions of public health, emphasizing how law fur-
 thers public health work. The Article reports the results of a fifty-state survey
 of communicable disease control law, revealing that few states have systemat-
 ically reformed their laws to reflect contemporary medical and legal develop-
 ments. The Article concludes with specific guidelines for law reform.
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 Introduction

 Public health is typically regarded as a scientific pursuit, and, un-
 doubtedly, our understanding of the etiology and response to disease is
 heavily influenced by scientific inquiry. Less well understood is the role
 of law in public health. Law is an essential part of public health practice.
 Law defines the jurisdiction of public health officials and specifies the
 manner in which they may exercise their authority. The law is a tool in
 public health work, which is used to establish norms for healthy behavior
 and to help create the social conditions in which people can be healthy.
 The most important social debates about public health take place in legal
 fora?legislatures, courts, and administrative agencies?and in the law's
 language of rights, duties, and justice. It is no exaggeration to say that
 "[t]he field of public health . . . could not long exist in the manner in
 which we know it today except for its sound legal basis."1

 1. Frank P. Grad, Public Health Law Manual 4 (2d ed. 1990); accord Scott Burris,
 Thoughts on the Law and the Public's Health, 22 J.L. Med. 8c Ethics 141, 143-44 (1994);
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 The Institute of Medicine (IOM), in its foundational 1988 report,
 "The Future of Public Health" (the IOM Report), agreed that law was
 essential to public health, but cast serious doubt on the soundness of pub?
 lic health's legal basis in the United States.2 Concluding generally that
 "this nation has lost sight of its public health goals and has allowed the
 system of public health activities to fall into disarray,"3 the IOM put some
 of the blame on an obsolete and inadequate body of enabling laws and
 regulations. The Report recommended that

 states review their public health statutes and make revisions nec-
 essary to accomplish the following two objectives: [i] clearly de-
 lineate the basic authority and responsibility entrusted to public
 health agencies, boards, and officials at the state and local levels
 and the relationships between them; and [ii] support a set of
 modern disease control measures that address contemporary
 health problems such as AIDS, cancer, and heart disease, and
 incorporate due process safeguards (notice, hearings, adminis-
 trative review, right to counsel, standards of evidence) .4

 Although some have accused the IOM of painting too bleak a pic-
 ture,5 our research confirms that more than ten years later the law in
 most states remains ripe for revision. In this Article, we respond to the
 IOM's critique of public health law and develop specific guidelines for
 law reform. We focus on communicable disease law, both because of
 what it has meant to public health and because of its likely importance in
 the future.6 Communicable disease control has occupied American gov-

 see also Lawrence O. Gostin, The Future of Public Health Law, 12 Am. J.L. 8c Med. 461,
 464 (1986). For an illustrative discussion of behavioral issues in public health, see James C
 Byrd et al., Passive Smoking: A Review of Medical and Legal Issues, 79 Am. J. Pub. Health
 209 (1989).

 2. Committee for the Study of the Future of Public Health, IOM, Nat'l Acad. of Sci.,
 The Future of Public Health 1-6 (1988) [hereinafter IOM, Future of Public Health].

 3. Id. at 19; see also Laurie Garrett, The Coming Plague: Newly Emerging Diseases in
 a World out of Balance 509-12 (1994) (claiming that the United States' public health
 system exhibits levels of chaos and inaccuracy comparable to those of third world
 countries); Lawrence O. Gostin, Securing Health or Just Health Care? The EfFect of the
 Health Care System on the Health of America, 39 St. Louis U. LJ. 7, 14-17 (1994)
 (claiming that an array of public health services, not simply personal medical services,
 reduces morbidity and premature mortality).

 4. IOM, Future of Public Health, supra note 2, at 10. More broadly, the IOM
 criticized health departments' alleged failure to provide clear political leadership in the
 legislative responses to important issues, such as HIV. See id. at 119-22. For a review and
 analysis of public health law prior to the IOM Report, see Gostin, Future of Public Health,
 supra note 1.

 5. See, e.g., Leonard Robins 8c Charles Backstrom, The Role of State Health
 Departments in Formulating Policy: A Survey on the Case of AIDS, 84 Am. J. Pub. Health
 905, 907 (1994) (finding that health agencies took leadership role in HIV policy).

 6. The range of duties assigned to state and local health departments varies
 enormously, and may include everything from restaurant inspection to the approval of
 hospital construction. See IOM, Future of Public Health, supra note 2, at 81-105; C.
 Arden Miller 8c Merry K. Moos, Local Health Departments: Fifteen Case Studies (1981); C.
 Arden Miller et al., A Screening Survey To Assess Local Public Health Performance, 109
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 ernments from the earliest years of European settlement, and it was in
 response to epidemics that formal health agencies were first created.7
 Throughout the history of the United States, each state, through the ex-
 ercise of its police powers, has enacted a web of legislation to control
 infectious disease. These laws range from generic statutes establishing
 powers relating to communicable and sexually transmitted disease,8 to
 disease-specific laws relating, for example, to tuberculosis9 or HIV/
 AIDS.10 Although the threat of communicable diseases in America has
 declined throughout the last century, new diseases such as AIDS, hepatitis
 C, and hantavirus have emerged as major threats, and old diseases such as
 tuberculosis and E. coli have returned with new virulence.11

 Communicable disease law has deep historical roots, yet remains
 centrally important to legal institutions and to the public's health. Our
 approach to reform, however, is based on a broader notion of the deter?
 minants of health and the role of the state in promoting it, a view in
 which the distinction between communicable and noncommunicable

 health threats is, in many ways, unimportant. Thus, many of our points
 about communicable disease law apply to public health regulation as a
 whole.

 Our frankly utilitarian premise is that public health law ought to be
 as effective as possible in helping public health agencies create the condi-
 tions necessary for health. To do this, the law must reflect our best un-

 Pub. Health Rep. 659, 663-64 (1994); James Studnicki et al., Analyzing Organizational
 Practices in Local Health Departments, 109 Pub. Health Rep. 485, 485-86 (1994); Bernard
 J. Turnock et al., Implementing and Assessing Organizational Practices in Local Health
 Departments, 109 Pub. Health Rep. 478, 478-79 (1994).

 7. See infra Part V.

 8. See, e.g., Cal. Health 8c Safety Code ? 120125 (West 1996 8c Supp. 1998); Colo. Rev.
 Stat. Ann. ? 25-1-107 (West 1990 8c Supp. 1998); Haw. Rev. Stat. Ann. ? 321-1 (Michie
 1996); Mo. Ann. Stat. ? 192.020 (West 1997); N.Y. Pub. Health Law ? 201 (McKinney
 1997); Pa. Stat. Ann. tit. 35, ? 521.3 (West 1997).

 9. All states require designated health professionals to report cases of tuberculosis.
 See Terrence L. Chorba et al., Mandatory Reporting of Infectious Diseases by Clinicians,
 262 JAMA 3018, 3022-33 (1989); see, e.g., Cal. Health 8c Safety Code ?? 121350-121555
 (West 1997); Colo. Rev. Stat. Ann. ?? 25-4-501 to -513 (West 1997); Wash. Rev. Code Ann.
 ?? 70.28.010-.050 (West 1992 8c Supp. 1998).

 10. See Larry Gostin, Traditional Public Health Strategies, in AIDS Law Today: A
 New Guide for the Public 59, 71-72 (Scott Burris et al. eds., 1993); see, e.g., Cal. Health 8c
 Safety Code ? 120775 (West 1997); Colo. Rev. Stat. Ann. ? 25-4-1401 (West 1997).

 11. See Ralph T. Bryan et al., CDC, U.S. Dep't of Health 8c Hum. Servs., Addressing
 Emerging Infectious Disease Threats: A Prevention Strategy for the United States, 43
 Morbidity 8c Mortality Wkly. Rep.: Recommendations and Reps., Apr. 15, 1994, at 9
 [hereinafter CDC, Prevention Strategy] (stating that infectious diseases are responsible for
 annual costs of approximately $120 billion in the United States, as well as 25% of all visits
 to doctors); see also Nat'l Ctr. for Health Stats., U.S. Dep't of Health 8c Hum. Servs.,
 Healthy People 2000 Review 1997, at 166-73, 184-90 (1997); George J. Alexander, Death
 by Directive, 28 Santa Clara L. Rev. 67, 68 (1988). For an illuminating discussion of
 emerging infectious disease in the world, see generally David P. Fidler, Globalization,
 International Law, and Emerging Infectious Diseases, 2 Emerging Infectious Diseases 77
 (1996).
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 derstanding of how public health agencies work to promote health, as
 well as the political conditions in which these agencies operate. Public
 health laws must also be consistent with prevailing legal norms and stan-
 dards. The initial sections of this Article are therefore devoted to a criti-

 cal survey of the public health practices, political conditions, and legal
 standards to which public health law must effectively respond. Based on
 this analysis, we offer a set of guidelines for the reform of communicable
 disease control law in the United States.

 The essential job of public health agencies is to identify what makes
 us healthy and what makes us sick, and then to take the steps necessary to
 make sure we encounter a maximum of the former and a minimum of

 the latter. At first glance, this would seem to be a rather uncontroversial
 goal, but we will show that the pursuit of public health creates fundamen-
 tal social disputes virtually by definition. Public health is rooted in the
 biomedical and social sciences, but from the moment of asserting some
 collective responsibility for the population's health, through the process
 of defining the determinants of health and disease, to the implementa-
 tion of programs, the practice of public health entails judgments that
 challenge deeply ingrained social attitudes and practices.

 Three distinct accounts of disease and health are widely used in pub?
 lic health practice today. In Part I, we describe these models and identify
 the most common types of political disputes they engender in disease
 control. The microbial model focuses on the pathogens that are the imme-
 diate causes of many illnesses. The microbial model produces interven-
 tions designed to kill the pathogen or isolate it from human beings; it
 also tends to produce political disputes about the proper scope and exer-
 cise of the state's power to attack the pathogen by controlling the human
 being who carries it. The behavioral model looks primarily at the behavior
 that exposes us to pathogens or that otherwise tends to produce illness
 and premature death. The idea that behavior is an important factor in
 health and disease is widely accepted, but health efforts on the behavioral
 model are nonetheless often controversial. When the government gives
 advice about how to have safer sex or how to reduce the risk of drug
 injection, many people see an official endorsement of what they regard as
 deviant behavior. When the state uses its power to discourage smoking,
 to require a motorcycle helmet, or even to prevent dental caries through
 water fluoridation, many people see unacceptable paternalism. The
 ecological model takes the broadest view of what makes people ill or well,
 seeking the causes of disease in the way society organizes itself, produces
 and distributes wealth, and interacts with the natural environment. Such

 an approach operates unavoidably as a critique of the status quo, point-
 ing to such fundamental social causes of disease as poverty, racism, and
 severe income inequality. The ecological model also implicates our col?
 lective responsibility for unhealthy behavior, suggesting the importance
 of social factors in producing, for example, the levels of drug abuse and
 unsafe sex that fuel the HIV and hepatitis epidemics. Each of these mod-
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 els of disease and health is rooted in the sciences of medicine and epide-
 miology and provides complementary ways of understanding and fighting
 disease, but each also entails judgments about who is responsible for ill-
 ness and who must change to produce health.

 In Part II, we turn from the intellectual to the administrative struc-
 ture of the public health enterprise. Health agencies today are designed
 to accomplish four "core functions": health promotion and disease pre?
 vention; assessment, data collection, and data analysis; provision of medi?
 cal services; and leadership and policy development. We describe these
 functions, the role of the law in carrying out these functions, and the ways
 in which these superficially unexceptionable practices can frequently lead
 to political problems.

 Part III summarizes the major challenges to effective communicable
 disease control practices. We name five perennially significant political
 problems inherent in modern public health practice. The first is the
 problem of popular apathy about public health programs. Much of what
 public health agencies do is to prevent injury and disease, often by get-
 ting people at low risk to refrain from behaviors they enjoy or profit from.
 Public health frequently has difficulty winning popular and political sup-
 port for the programs that will have the strongest influence on the health
 of the community.

 Second, public health agencies have a jurisdiction problem. Many soci-
 etal and environmental factors that influence public health are beyond
 the reach of health agencies. Occupational safety, environmental protec-
 tion, food safety, and the prevention of violence and accidents are nor-
 mally the province of other agencies, and much of the behavior that pub?
 lic health tries to change?eating a diet high in fat, for example?is not
 subject to direct legal regulation at all.

 Third, public health agencies must confront the problem ofstigma and
 social hostility. Communicable disease control has traditionally had to
 deal with barriers thrown up by the social reaction to disease. In their
 time, diseases like cholera, yellow fever, tuberculosis, and syphilis were all
 attributed to sin or vice, and the shame and social risk of having such
 conditions often led the sick to conceal their illness and to avoid medical

 and public health services. The problem ofstigma and social hostility has
 been an important factor in HIV prevention since the earliest days of the
 epidemic.

 The fourth problem involves the legitimacy of government action in
 certain realms of human behavior. The problem of legitimacy arises
 whenever public health measures are perceived to exceed the bounds of
 proper government action. Whether framed in terms of paternalism, en-
 dorsement, neutrality, or simple libertarianism, the legitimacy issue turns
 on the belief that there are certain things government simply ought not
 do, no matter how laudable its objectives.

 Finally, health agencies face a problem of trust. Because so much of
 what public health does depends upon voluntary cooperation by those at

This content downloaded from 198.11.30.2 on Sun, 09 Jul 2017 20:29:00 UTC
All use subject to http://about.jstor.org/terms



 66 COLUMBIA LAW REVIEW [Vol. 99:59

 risk and the support of the population at large, health officials must ap-
 pear credible in the advice they render and trustworthy in their practices.
 If the public perceives health officials as simply the tool of an overreach-
 ing government or suspects that they have been captured by "special in-
 terests," their ability to win compliance and support is compromised.

 As if these built-in challenges were not enough, communicable dis?
 ease control faces economic and structural barriers: the decline in the

 public health infrastructure for monitoring and controlling disease; the
 transformation of the health care system, including expansion of man-
 aged care and integrated delivery systems; and the emergence and resur-
 gence of infectious disease threats.

 In Part IV, we survey communicable disease law in the fifty states,
 describing the ways in which existing statutes are ineffective in respond-
 ing to contemporary health threats. We find that the single greatest de-
 fect is that these statutes pre-date modern scientific and constitutional
 developments. We also note a failure to equip health officials with the
 range of flexible powers that are needed to control infectious disease. In
 many states, communicable disease law lacks adequate standards of pri-
 vacy, due process, and risk assessment. In others, the law is still based on
 arbitrary disease classification schemes that no longer bear a strong rela-
 tion to disease threats or current methods of infection control.

 In Part V, we present our recommendations for public health reform
 in the form of guidelines for new state legislation. We highlight the need
 for a clear mission statement as a means of addressing the jurisdiction
 and legitimacy problems, for adequate protections against stigma and so?
 cial hostility, and for a set of disease control powers that promote both
 the reality and the public perception that health officials exercise their
 authority in a rational, careful, and trustworthy manner. We conclude
 with some thoughts on how the process of reform provides an opportu-
 nity to advance public understanding of and support for public health.

 I. Pathogens, Behavior, and Social Norms:
 The Subject of Public Health

 The condition of public health is one of paradox. Most people sup?
 port a high level of public health, fewer are eager to pay for it, and most
 are positively opposed to changing their own activities to promote it.
 Public health authorities have enormous legal power, yet they often can?
 not exercise it for political, cultural, or resource reasons, and the power
 they possess is often not the power they need. The public cares passion-
 ately about health threats, but often in inverse relation to the quantitative
 magnitude of the risk. The measures that will provide the most societal
 benefit often provide little or no discernible benefit to any one person,
 and vice versa. Although there is a virtually bottomless purse for treating
 illness, it appears that there is little in the budget to prevent it or, more
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 generally, to ensure the conditions in which people can be healthy.12 We
 demonstrate in this Part that these are not "barriers" to good public
 health that somehow can be eliminated; they are, rather, unavoidable
 conditions of public health as a goal and as a practice, conditions with
 which law must find ways to cope in order to help health officials achieve
 the gains in health that are possible in an imperfect world.13

 A. Defining Public Health

 "Public health" refers both to a goal for the health of a population
 and to professional practices aimed at its attainment. In both senses, the
 term tends to be broadly defined. The constitution of the World Health
 Organization (WHO) identifies the goal as "a state of complete physical,
 mental and social well-being and not merely the absence of disease or
 infirmity,"14 an objective which can never be attained "once and for all,"
 but rather requires constantly renewed efforts.15 The IOM defines it as
 "the fulfillment of society's interest in assuring the conditions in which
 people can be healthy."16 At a minimum, the goal of public health is to
 attain the highest level and widest distribution of physical and mental
 health that a society reasonably can achieve within the limits of the re-
 sources it chooses to devote to the task.17

 12. William Roper, who has served in several major federal posts, including head of
 the Centers for Disease Control and head of the Health Care Financing Administration,
 described his own experiences with this phenomenon:

 From my perspective, as a White House ofncial watching the budgetary process,
 and subsequently as head first of a health care financing agency and then of a
 public health agency, I was continually amazed to watch as billions of dollars were
 allocated to financing medical care with little discussion, whereas endless
 arguments ensued over a few millions for community prevention programs. The
 sums that were the basis for prolonged, and often futile, budget fights in public
 health were treated as rounding errors in the Medicare budget.

 William Roper, Why the Problem of Leadership in Public Health?, in Leadership in Public
 Health 20, 21 (1994).

 13. Justice Breyer makes much the same point about risk regulation generally. See
 Stephen Breyer, Breaking the Vicious Circle: Toward Effective Risk Regulation 33 (1993).

 14. WHO, Basic Documents 1 (41st ed. 1996); see also Mervyn Susser, Health as a
 Human Right: An Epidemiologist's Perspective on the Public Health, 83 Am. J. Pub.
 Health 418, 419 (1993) (examining the origins of health as a human right, and stating
 that, with the advent of the WHO definition of health, "[h]ealth as a right took on a higher
 value").

 15. See Geoffrey Vickers, What Sets the Goals of Public Health?, 258 New Eng. J. Med.
 589, 591 (1958).

 16. IOM, Future of Public Health, supra note 2, at 40. For an analysis of health policy
 as an economic "upgrading" of social health generally, see David Reisman, The Political
 Economy of Health Care 57-86 (1993).

 17. See Lawrence O. Gostin 8c Zita Lazzarini, Human Rights and Public Health in the
 AIDS Pandemic 29 (1997); Steven D. Jamar, The International Human Right to Health, 22
 S.U. L. Rev. 1, 8-17 (1994); see also Uwe E. Reinhardt, Operating Under a Global Budget:
 Perspectives from the United States and Abroad, in IOM, Changing the Health Care
 System: Models from Here and Abroad 68, 70 (1994) (noting that there is a philosophical
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 Even this carefully narrowed definition places the goal of public
 health at the intersection of deep social fault lines. First, it posits that
 public health is a function of the health of populations, not individuals.
 Geoffrey Rose has brilliantly described the practical implications of this
 difference for disease prevention, including most notably the "prevention
 paradox."18 This is the apparently iron law holding that those measures
 that have the greatest potential for improving public health (like seatbelt
 use) offer little absolute benefit to any individual, while measures that
 heroically save individual lives (like heart transplants) make no signifi-
 cant contribution to the population's health. Public health, in other
 words, has as its chief duty the unenviable tasks of providing common
 goods and controlling negative externalities, both difficult at best. Tell-
 ing individuals and businesses to change what they do (and profit by) in
 order to achieve the absence of illness in others is a hard sell in the mar-

 ketplace for social resources.19
 The ability of public health work to attract support is, however, es-

 sential to its success, for, as the definition of public health also reminds
 us, public health operates in a world of choices in the allocation of lim-
 ited resources. The great sanitarian Herman Biggs famously remarked
 that "public health is purchasable,"20 but because there will always be lim?
 its on how much we are willing to buy, public health will always turn on
 allocational decisions. Thus, public health, as both a goal and a practice,
 is as inherently political (i.e., concerned with the allocation of resources
 in society) as it is technological (i.e., concerned with the deployment of
 professional knowledge of illness).

 Finally, public health's desire for optimally healthy populations
 builds into the definition a concern for distributive justice that must, on
 occasion, challenge the current distribution of wealth. A society in which
 the more prosperous segment of the population enjoys health conditions
 that are as good as any in the world, but where many are living substan-
 tially below the norm, is not a nation with good public health. Reducing
 such imbalances requires some redistribution of wealth from those who
 have more to those who have less. Similarly, public health is inevitably
 faced with the need to divide a small pie among a hungry crowd. Vio-
 lence, HIV, breast cancer, hepatitis, and many other threats are, in some
 sense, in competition for prevention resources, and decisions must be
 made about the most effective allocation of funds. Thus, rationing?a

 resistance to health care rationing based on a cost-benefit approach, despite the fact that,
 like all other countries, the United States has always engaged in health care rationing).

 18. Geoffrey Rose, Sick Individuals and Sick Populations, 14 Int'l J. Epidemiology 32,
 38 (1985).

 19. For a masterful discussion of political philosophy and public health, see Dan E.
 Beauchamp, The Health of the Republic: Epidemics, Medicine, and Moralism as
 Challenges to Democracy (1988).

 20. Barbara Gutmann Rosenkrantz, Public Health and the State: Changing Views in
 Massachusetts, 1842-1936, at 5 n.10 (internal quotation omitted) (citing N.Y. City Health
 Dep't, Monthly Bull., Oct. 1911).
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 notion controversial enough to have helped kill President Clinton's
 health care reform initiative?is, in public health, a "moral imperative . . .
 in the face of scarce resources."21

 "Public health," as the practice that pursues the goal of a healthy
 population, also has a broad definition. One of the founders of modern
 public health characterized it as

 organized community efforts for the sanitation of the environ-
 ment, the control of community infections, the education of in-
 dividuals in principles of personal hygiene, the organization of
 medical and nursing service for the early diagnosis and preven-
 tive treatment of disease, and the development of the social ma-
 chinery which will ensure to every individual in the community a
 standard of living adequate for the maintenance of health.22

 Here, too, political and social disputes lurk beneath the dispassionate de-
 scription of professional disease control techniques. Any activity that
 aims to encompass environmental protection, medical care, personal be?
 havior, and the "development of social machinery" for health makes am-
 bitious, if not hubristic, claims of jurisdiction. By this definition, the
 health department ought to be the biggest agency in state government.
 In practice, health agencies must work constantly to create and justify
 roles in the many governmental and social processes that have significant
 effects on health.

 This definition of the activity of public health embraces both public
 and private sector activities. The work of philanthropies and voluntary
 organizations has always been extremely important in American public
 health, but in this Article we focus on the work of government agencies.
 When it becomes a function of the state, public health also acquires the
 trappings associated with a governmental activity: generalized mistrust,
 doubts about efficiency, and fear of oppression. Likewise, public health
 measures become subject to general legal limitations on governmental
 activity and to prevailing attitudes about the sorts of things government
 ought to do. As we will see, many disputes in public health turn less on its
 goal, which everyone professes to support, and more on the proper scope
 of governmental intervention to achieve it.

 B. The Determinants of Health and Disease

 If the idea of public health carries with it a tendency toward contro-
 versy, the controversy only intensifies as one moves into the realm of epi-
 demiology and the science of identifying the determinants of health and
 disease. Within the discipline, there are three distinct ways of conceptual-
 izing the determinants of health: the microbial model, the behavioral

 21. Richard H. Morrow & John H. Bryant, Health Policy Approaches to Measuring
 and Valuing Human Life: Conceptual and Ethical Issues, 85 Am. J. Pub. Health 1356, 1356
 (1995).

 22. Charles-Edward A. Winslow, The Untilled Fields of Public Health, 51 Science 23,
 30 (1920).
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 model, and the ecological model.23 Despite considerable overlap, these
 three frameworks tend to depend upon different visions of what makes
 people healthy, to rely on different types of measurement, and to yield
 systematically different policy problems.

 1. The Microbial Model. ? The "germ theory" of public health proba-
 bly conforms best with the lay perception of disease, together with its
 causes and methods of control. Disease, under this view, is seen as a
 product of microbial infection (or exposure to toxic substances of some
 other sort), and the job of public health is to identify the pathogen and
 to eliminate or contain it.24 This work can be done in a variety of ways.
 Vaccination controls microbes by denying them susceptible hosts. Mos-
 quito abatement kills the vectors of insect-borne diseases such as yellow
 fever and encephalitis.25 Water purification26 and meat inspection27 help
 prevent harmful bacteria from entering the food chain. Case-finding,
 medical treatment, and isolation curb transmission by people who are
 already infected. In each case, the intervention targets the pathogen.
 "Health" under this conception of "pathogen control" is secured by meas?
 ures such as testing and screening for infection, reporting cases of notifi-
 able diseases to public health departments, and conducting surveillance
 or epidemiological investigations that monitor the incidence and preva-
 lence of disease.

 The description of disease as being caused by contact with germs has
 a great deal of social acceptance, so many measures aimed at controlling
 microbes are uncontroversial. The microbial model reflects our histori?

 cal experience with communicable disease, and its apparent success has
 helped win it social authority. Many antimicrobial interventions impose
 minimal burdens or have been in place so long that the burdens they
 impose are thought of as a normal part of life. For example, parents
 routinely accept school vaccination requirements without protest, and
 the public expects health departments to ensure that people preparing
 food in restaurants will not transmit diseases.

 23. Our account is a synthesis, combining, and to some degree oversimplifying,
 strands in epidemiological thought to facilitate our legal and policy analyses. For more
 nuanced discussions, we direct the reader to the primary sources cited in the discussion.

 24. See, e.g., Roy M. Anderson et al., Vaccine design, education, and community-
 based use for antigenically variable infectious agents, 350 Lancet 1466 (1997); Donald S.
 Burke, Vaccine therapy for HIV: A historical review of the treatment of infectious diseases
 by active specific immunization with microbe-derived antigens, 11 Vaccine 883 (1993);
 Gary Taubes, Salvation in a Snippet of DNA? Research on vaccines made from pathogen
 DNA, 278 Science 1711 (1997).

 25. See Michael H. Vodkin et al., Mosquito Productivity and Surveillance for St. Louis
 Encephalitis Virus in Chicago During 1993, 11 J. Am. Mosquito Control Ass'n 302 (1995).

 26. See Mark D. Sobsey, Inactivation of Health-Related Microorganisms in Water by
 Disinfection Processes, 21 Water Sci. & Tech. 179, 179-80 (1989) (assessing the efficacy of
 various water purification methods).

 27. See Am. Pub. Health Ass'n, Policy Statement 9303: Evaluating Federal Meat,
 Poultry, and Seafood Inspection, 84 Am. J. Pub. Health 513 (1994) (assessing the efficacy
 of meat inspection programs).
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 Nevertheless, communicable disease control measures based on the

 microbial theory can be controversial. Although few people object to dis?
 ease reporting, partner notification, or even quarantine on principle,
 resistance to such measures may arise from a combination of social vul-
 nerability, mistrust of government authorities, characteristics of the dis?
 ease itself, and the degree to which the particular use of the measure
 seems consistent with past practice. The occasional quarantine of a col-
 lege dorm for measles inspires no protest, and it has not been suggested
 that cancer registries deter people from getting care. Even the use of
 vigorous contact tracing and isolation methods against tuberculosis has
 occasioned little or no protest. By contrast, in the HIV epidemic, people
 living with HIV and their advocates have perceived these same measures
 as profoundly threatening, and have opposed them using the language of
 constitutional rights generally deployed when accusing the government
 of overstepping its bounds.28 Germ-based interventions encounter the
 stiffest public opposition when controlling or identifying the microbe
 means controlling or identifying the person who has it, and the disease
 itself exposes its carriers to discrimination, ostracism, and other social
 risks.29

 2. The Behavioral Model. ? While the germ theory continues to un-
 dergird a great deal of public health work, public health in the second
 half of this century has come to recognize another important determi-
 nant of health: human behavior. This notion of disease is reflected in

 modern discourse about the roles of smoking, diet, and sedentary lifestyle
 in the development of cancer, heart disease, and stroke. But the influ?
 ence of behavior in causing injuries and accidents (e.g., the use of
 seatbelts, bicycle helmets, and firearms) and in transmitting infection
 (e.g., sexual or needle-sharing behavior) is also well-recognized. In 1990,
 in the United States, approximately 400,000 deaths each year were attrib-
 utable to tobacco use, 300,000 to diet and activity patterns, and 100,000

 28. For a discussion of the politics of HIV, see Scott Burris, Public Health, "AIDS
 Exceptionalism" and the Law, 27 J. Marshall L. Rev. 251, 251-54 (1994). For further
 discussion regarding the state's ability, for its own interest, to regulate individual life and
 death issues, see generally Philip G. Peters, The State's Interest in the Preservation of Life:
 From Quinlan to Cruzan, 50 Ohio St. L.J. 891 (1989) (weighing state's interest in the
 preservation of life against a patient's wishes); Developments in the Law?Medical
 Technology and the Law, 103 Harv. L. Rev. 1519, 1666-69 (1990) (discussing widely
 recognized state interests in the context of a patient's fundamental liberty interest in
 refusing medical treatment).

 29. We leave aside the inevitable opposition based on cost. Historically, for example,
 the greatest opponents of quarantine were merchants, who depended on unrestricted
 trade for their livelihoods. See Erwin H. Ackerknecht, Anticontagionism Between 1821
 and 1867, 22 Bull. Hist. Med. 562, 567 (1948). A contemporary instance is the ongoing
 political batde between federal regulators and the meat industry over the best means of
 detecting contamination in processing. See Dion Casey, Agency Capture: The USDA's
 Struggle To Pass Food Safety Regulations, 7 Kan. J.L. 8c Pub. Pol'y 142, 150-56 (1998).
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 to alcohol consumption.30 Other significant behavioral sources of mor-
 tality include the use of guns (35,000), sexual behavior (30,000, including
 most of the 25,000 annual HIV deaths), unsafe driving (25,000), and ille-
 gal drug use (20,000).31 These factors also exact a considerable toll in
 nonfatal injury and disease.32

 Under the behavioral theory of disease control, public health assess-
 ment and interventions occur at the point of human conduct, whether at
 the individual, group, or organizational level. The behavioral model
 measures successful interventions or improvements in "health" of a popu?
 lation in reductions in risk behavior, so modern forms of surveillance do
 not merely "count" cases of disease, but closely monitor the activities that
 give rise to morbidity and premature mortality.33 From this perspective,
 the germ is less important than the behavior that moves it from person to
 person or that makes people more susceptible to becoming ill when they
 encounter a pathogen.

 A behavioral theory of disease tends to produce three complemen-
 tary kinds of political disputes. First, seeing public health predominantly
 as the control of risky behavior can quickly become, for cultural and
 political reasons, a warrant for treating health entirely as a matter of per?
 sonal responsibility. Health can be seen not as a social good to be
 achieved by concerted social action, but as an individual's reward for vir-
 tuous living. Conversely, ill health can be viewed, at least in part, as a just
 desert for wrongful behavior.34 Blame can feed the stigma of disease,
 adding to the social and psychological burdens it imposes, as well as com-
 plicating the goal of prevention and the politics of public health. Hence
 the stigma of HIV, for example, is based not just on the notion that the
 carrier is contaminated, but also, independently, on the belief that he is
 responsible for his own illness.35

 30. See J. Michael McGinnis 8c William Foege, Actual Causes of Death in the United
 States, 270 JAMA 2207, 2208 8c tbl. (1993) (table entitled Actual Causes of Death in the
 United States).

 31. See id.

 32. See id.

 33. See, e.g., CDC, U.S. Dep't of Health 8c Hum. Servs., Alcohol Consumption Among
 Pregnant and Childbearing-Aged Women?United States, 1991 8c 1995, 46 Morbidity 8c
 Mortality Wkly. Rep. 346 (1997); CDC, U.S. Dep't of Health 8c Hum. Servs., Monthly
 Estimates of Leisure-Time Physical Inactivity?United States, 1994, 46 Morbidity 8c
 Mortality Wkly. Rep. 393 (1997); see also David R. Arday et al., State Smoking Prevalence
 Estimates: A Comparison of the Behavioral Risk Factor Surveillance System and Current
 Population Surveys, 87 Am. J. Pub. Health 1665 (1997) (comparing two survey-based
 surveillance tools).

 34. See Beauchamp, supra note 19, at 78-80; Scott Burris, The Invisibility of Public
 Health: Population-Level Measures in a Politics of Market Individualism, 87 Am. J. Pub.
 Health 1607, 1609 (1997).

 35. See, e.g., John B. Pryor 8c Glenn D. Reeder, Collective and Individual
 Representations of HIV/AIDS Stigma, in The Social Psychology of HIV Infection 263,
 278-79 (John B. Pryor 8c Glenn D. Reeder eds., 1993); Christian S. Crandall 8c Robert
 Coleman, AIDS-Related Stigmatization and the Disruptions of Social Relationships, 9 J.
 Soc. & Pers. Relationships 163, 163-67 (1992); Gregory M. Herek 8c John P. Capitanio,
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 Second, behavioral theory invites what can be seen as paternalistic
 interference with personal choices. When government penalizes high
 risk behaviors, such as failure to wear a seatbelt or motorcycle helmet, or
 patronage of a bathhouse or sex cinema, it determines the behaviors in
 which citizens may or may not engage.36 This classically liberal objection
 most clearly applies to overt regulation of behavior?motorcycle helmet
 laws, for example?but also commonly extends even to governmental ad-
 vice, on the ground that such a collective expression of proper behavior is
 inherently coercive.37

 Finally, as Lawrence Lessig has perceptively documented, health
 measures aimed at changing individual behavior tend to work by chang-
 ing its social meaning.38 If bringing out a condom means "I think I (or
 you) might have a disease," it simply will not be done as frequently as it
 would be if the common meaning ofthe act is "Everybody uses condoms."
 More broadly, protecting people with HIV from discrimination can be
 justified as a practical step to encourage them to get testing and treat?
 ment, but its success ultimately depends on transforming the meaning of
 discrimination against the infected, from sensible self-defense to irra-
 tional cruelty.39

 In many instances, however, the current meaning of the behavior
 reflects other "regulatory" goals. For those who propose abstinence as
 the best strategy against sexually transmitted diseases or drug depen-
 dency, shame at the sight of a condom or guilt about drug use usefully
 reinforces the belief that the behavior is wrong. Indeed, where govern?
 ment promotes sex education, distributes condoms, or exchanges syr-
 inges, the state implicitly accepts that behavior as inevitable, which some
 people perceive?in a "you're-either-with-us-or-against-us" analysis?as an
 "endorsement" of sex or drug use.40 When health officials try to change

 Public Reactions to AIDS in the United States: A Second Decade of Stigma, 83 Am. J. Pub.
 Health 574, 575-76 8c tbls.l 8c 3 (1993).

 36. For a theoretical analysis of governmental participation in individual lives and
 paternalistic supervision over individual health issues, see Cass R. Sunstein, Social Norms
 and Social Roles, 96 Colum. L. Rev. 903, 947-67 (1996); see also Linda C. McClain, Rights
 and Irresponsibility, 43 Duke LJ. 989 (1994) (addressing Dworkin's claim that individual
 health decisions should be made by individuals).

 37. The tobacco industry powerfully employed the theme of paternalism in its 1998
 campaign to scuttle the McCain tobacco bill. See Tim Weiner, House Republican Leaders
 May Propose Tobacco Legislation, N.Y. Times, Apr. 19, 1998, at A21.

 38. Lawrence Lessig, The Regulation of Social Meaning, 62 U. Chi. L. Rev. 943, 947
 (1995). Lessig's analysis reflects the social constructivist approach to meaning and
 behavior, which has been quite influential in public health. For various theoretical
 approaches to the social construction of meaning, see generally Pierre Bourdieu, Outline
 of a Theory of Practice (Richard Nice trans., 1977); Allan M. Brandt, No Magic Bullet: A
 Social History of Venereal Disease in the United States Since 1880, at 4-6 (expanded ed.
 1987); Jerome Bruner, Acts of Meaning (1990).

 39. See Scott Burris, Dental Discrimination Against the HFV-Infected: Empirical Data,
 Law and Public Policy, 13 Yale J. on Reg. 1, 84-93 (1996).

 40. See Scott Burris, Testing, Disclosure, and the Right to Privacy, in AIDS Law Today:
 A New Guide for the Public 115 (Scott Burris et al. eds., 1993).
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 the social meaning of behaviors like sex or drug use, they are accused of
 abandoning science and traditional measures to advance a social agenda.
 And yet even health interventions that are well-grounded in science can
 be controversial. Despite strong evidence of its efficacy, needle exchange
 is still opposed by many on the grounds that it "sends a message" endors-
 ing drug use that will ultimately have health costs that outweigh any pre?
 vention of HIV.41

 3. The Ecological Model. ? A third account of disease control focuses
 on "ecological" understandings of health (i.e., the sources of disease in
 the social and physical environment). The ecological model conceives of
 illness not as an external threat such as a pathogen or toxin, nor as a
 function of personal choices, but rather as a product of society's interac-
 tion with its environment.42 This understanding of public health does
 not see diseases that are listed on death certificates as "causes" of death at

 all, but merely as "pathways" along which more fundamental causes have
 exerted their effect.43 While ecological theorists do not ignore immedi-
 ate behavioral and microbial hazards, they emphasize social institutions
 and activities, human inequality, and economic activities as the major
 health risks in a population.44 The essential feature of such "fundamen?
 tal social causes of disease" is that they "involve access to resources that
 can be used to avoid risks or to minimize the consequences of disease

 41. See James L. Curtis, Editorial, Clean But Not Safe, N.Y. Times, Apr. 22, 1998, at
 A27. In 1998, Secretary of Health and Human Services, Donna Shalala, certified to
 Congress that needle exchange was effective in preventing HIV and did not encourage
 drug abuse, but the Clinton Administration refused to allow federal funding of the
 intervention, bowing to the arguments that it sent the wrong message on drug use.

 42. See Mervyn Susser 8c Ezra Susser, Choosing a Future for Epidemiology: From
 Black Box to Chinese Boxes and Eco-epidemiology (pt. 2), 86 Am. J. Pub. Health 674
 (1996); see also Neil Pearce, Traditional Epidemiology, Modern Epidemiology, and Public
 Health, 86 Am. J. Pub. Health 678, 681-82 (1996) (reviewing evolution of epidemiological
 methodology, criticizing current reductionist approaches, and suggesting new
 approaches); Mervyn Susser & Ezra Susser, Choosing a Future for Epidemiology: Eras and
 Paradigms (pt. 1), 86 Am. J. Pub. Health 668, 671 (1996) (arguing the "black box"
 epidemological paradigm is of declining utility and will be superseded).

 43. Robert G. Evans, Introduction to Why Are Some People Healthy and Others Not?
 3, 7 (Robert G. Evans et al. eds., 1994); see also McGinnis 8c Foege, supra note 30, at 2207,
 2211 (identifying and quantifying the major nongenetic factors that contribute to death in
 the United States).

 44. There is an enormous amount of evidence throughout the world that
 socioeconomic status affects health in a predictable direction. See Anne Platt, Infecting
 Ourselves: How Environmental and Social Disruptions Trigger Disease 26-30 (1996)
 (arguing that poverty limits individual education, lifestyle choices, and mobility, thereby
 creating "breeding grounds" for infectious diseases, especially AIDS); see generally Evans,
 supra note 42, at 3; Jonathan S. Feinstein, The Relationship Between Socioeconomic Status
 and Health: A Review of the Literature, 71 Milbank Q. 279 (1993); Joachim S. Kibirige,
 Population Growth, Poverty, and Health, 45 Soc. Sci. Med. 247 (1997); George Davey
 Smith 8c Eric Brunner, Socioeconomic Differentials in Health: The Role of Nutrition, 56
 Proc. Nutrition Soc'y 75 (1997).
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 once it occurs."45 These include money, knowledge, power, prestige, and
 the kinds of interpersonal resources embodied in the concepts of social
 support and social network."46 The poor sicken more than the rich not
 simply because they encounter more microbes or engage in less healthy
 behavior?their exposure and their behavior have social roots. As David
 Blane puts it, "this is precisely what societies do: they structure the life
 experiences of their members so that the advantages and disadvantages
 tend to cluster cross-sectionally and accumulate longitudinally."47

 Ecological health measures focus on the social conditions that pro-
 duce unhealthy behavior or environmental hazards. Smoking, for exam-
 ple, is not treated simply as a personal choice, but as a product of intense
 marketing efforts and a culture that fuels social attitudes and practices
 that promote the behavior. Government responses range from education
 about the risks and social marketing of alternative behaviors to restric-
 tions on commercial speech, taxes on cigarettes, and withdrawal of direct
 and indirect tobacco subsidies.48 An ecological response to HIV ad-
 dresses the social construction of sexual behavior and sexuality.49 Such a
 response suggests?counter to some people's intuitions?the need to
 support strong gay relationships and recognizes the negative impact of
 stigma and discrimination on gay men's willingness and ability to engage
 in behavior that protects both themselves and others.50 The ecological

 45. Bruce G. Link &Jo Phelan, Social Conditions as Fundamental Causes of Disease,
 1995 J. Health 8c Soc. Behavior 87.

 46. Id.

 47. David Blane, Editorial: Social Determinants of Health?Socioeconomic Status,
 Social Class, and Ethnicity, 85 Am. J. Pub. Health 903, 904 (1995). For analogous
 approaches in the environmental justice movement, see generally Ken Sexton et al.,
 "Environmental Justice": The Central Role of Research in Establishing a Credible
 Scientific Foundation for Informed Decision Making, 9 Toxicology 8c Indus. Health 685
 (1993) (examining the central role of environmental health research in defining the
 dimensions of the problem, understanding its causes, and identifying solutions); Strategic
 Elements for Environmental Justice, 103 Envtl. Health Persp. 796, 796 (1995) (stating as
 their goal "to ensure that disproportionately high and adverse environmental and health
 effects experienced by low-income and minority populations are addressed").

 48. See Lawrence O. Gostin et al., FDA Regulation of Tobacco Advertising and Youth
 Smoking: Historical, Social, and Constitutional Perspectives, 277 JAMA 410, 410-11
 (1997).

 49. See Ernest Drucker, Epidemic in the War Zone: AIDS and Community Survival in
 New York City, 20 Int'lJ. Health Servs. 601, 602 (1990); Gary Marks et al., Reducing Sexual
 Transmission of HIV from Those Who Know They Are Infected: The Need for Personal
 and Collective Responsibility, 13 AIDS 297 (forthcoming 1999).

 50. See, e.g., Scott Burris, Gay Marriage and Public Health, 7 Temp. Pol. 8c Civ. Rts. L.
 Rev. 417 (1998); Gregory M. Herek 8c Erik K. Glunt, An Epidemic of Stigma: Public
 Reaction to AIDS, 43 Am. Psychol. 886 (1988); see also Mark L. Rosenberg et al., The Role
 of Behavioral Sciences and Health Education in HIV Prevention: Experience at the U.S.
 Centers for Disease Control, in AIDS Prevention Through Education: A World View 175
 (Jaime Sepulveda et al. eds., 1992); Kyung-Hee Choi 8c Thomas J. Coates, Prevention of
 HIV Infection, 8 AIDS 1371 (1994) (outlining positive results of societal interventions in
 HIV prevention programs); Thomas J. Coates et al., HIV Prevention in Developed
 Countries, 348 Lancet 1143 (1996) (suggesting new structures for HIV prevention
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 approach places the rise in HIV prevalence among poor minorities within
 the context of their generally poorer health and ties declines in HIV rates
 to improvements in the basic conditions of life.51

 Understanding the ecology of health and disease helps to explain
 why public health authorities are so often stymied in work that might
 seem, on the surface, to be directed to the universally acceptable goal of
 better health for all. From an ecological perspective, a society's pattern
 of ill health is a mirror, reflecting how a society produces and distributes
 wealth, creates conditions for human health (or its antithesis), constructs
 social norms, and organizes its peoples and communities. Inevitably,
 public health regulations targeting the causes of injury and disease will
 challenge behavior that people enjoy, that constitutes their moral vision,
 or that makes them money.52 Public health began as a social reform

 programs); David R. Holtgrave et al., An Overview of the Effectiveness and Efficiency of
 HIV Prevention Programs, 110 Pub. Health Rep. 134 (1995) (assessing behavioral impact
 and the costs and benefits of HIV prevention programs).

 51. See, e.g., Marks et al., supra note 49; cf. Harlon L. Dalton, AIDS in Blackface,
 Daedalus, Summer 1989, at 205 (discussing the role of mistrust and alienation in
 hindering HIV prevention efforts in Black communities); see generally Platt, supra note 44
 (arguing that poverty limits individual education, lifestyle choices, and mobility, thereby
 creating breeding grounds for infectious diseases, especially AIDS). The ecological
 approach to disease has been prominently deployed in understanding and addressing
 contemporary communicable disease threats, ranging from streptococcus-A, E. coli
 bacteria, Cryptosporidium, and hantavirus to Legionnaires' disease, Lyme disease, AIDS, and
 multidrug-resistant tuberculosis. See Ruth L. Berkelman, Emerging Infectious Diseases in
 the United States, 1993, 170 J. Infectious Diseases 272, 276 (1994); CDC, Prevention
 Strategy, supra note 11, at 17-18, 31; Joshua Lederberg, Infectious Disease as an
 Evolutionary Paradigm, 3 Emerging Infectious Diseases 417, 422-23 (1997). These threats
 come from microbes, to be sure, and individual behavior also plays a role in their
 transmission, but the ecological perspective offers a far broader view of the root causes:

 Microbial threats to health result from a complex web of social and ecological
 factors: (i) population growth, urban migration, and overcrowding in the
 congregate settings of prisons, homeless shelters, mental institutions, nursing
 homes, and child care centers facilitate person-to-person transmission of disease;
 (ii) international travel, migration, refugee movement, and commercial transport
 of goods and animals allow disease to move across state, national, and regional
 boundaries; (iii) war, poverty, malnutrition, homelessness, poor sanitation, an
 aging population, and the global spread of HIV infection and tuberculosis result
 in increased immunosuppression and susceptibility to disease; (iv) risk behaviors
 such as unprotected sex and sharing of drug injection equipment provide
 efficient modes of transmission; (v) changes in the ecosystem?such as
 deforestation, flood, drought, and climactic warming?alter natural
 environments and increase human exposure to insect vectors and animal
 reservoirs; and (vi) widespread use of broad spectrum antimicrobial medication
 cultivates new forms of drug-resistant organisms.

 Lawrence O. Gostin, The Law and Communicable Diseases: The Role of Law in an Era of

 Microbial Threats, 49 Int'l Dig. Health Legis. 221 (1998).
 52. See Meredeth Turshen, The Politics of Public Health 57-64 (1989); Link 8c

 Phelan, supra note 45, at 80-81; see also Bruce G. Link 8c Jo C. Phelan, Editorial:
 Understanding Sociodemographic Differences in Health?The Role of Fundamental
 Social Causes, 86 Am. J. Pub. Health 471, 471-72 (1996).
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 movement, and continues to challenge accepted practices and behaviors
 in society by often identifying the status quo as a fundamental determi-
 nant of health and disease. Because of this, public health never quite
 loses its potency as a radical critique of present arrangements.

 II. The Public Health System Today: Core Functions and the Law

 Public health?as a social reform movement, as a professional disci-
 pline, and as a fixture of public administration?has continuously
 adapted itself to new health threats, new methods of health promotion
 and disease control, and changing expectations of government. Every
 health agency is a creature of its past experience, "which goes far to deter-
 mine how it shall set about its new problems."53

 Nineteenth-century sanitarians focused on providing clean water, ad?
 equate sewers, pure food, safe workplaces, and hygienic dwellings to the
 urban poor who were at greatest risk for the most common communica?
 ble diseases.54 Toward this end, boards of health were created and given
 increasingly broad powers to investigate and abate nuisances endanger-
 ing health, and an administrative and legal infrastructure was built of
 food safety laws, building codes, social welfare programs, and water bu-
 reaus. But as early as the turn of this century, the escalating success of
 biomedical science was changing public health,55 moving its center away
 from a broad social, environmental focus to a more individualized, medi?
 cal one based on germ theory.56 Health leaders like Surgeon General

 53. Vickers, supra note 15, at 590.
 54. See John Duffy, The Sanitarians 93-108 (1990); George Rosen, A History of

 Public Health 187-92 (Johns Hopkins Univ. Press 1993) (1958). The results were
 impressive. The major communicable diseases had declined significantly before the
 advent of the modern medical therapies traditionally credited with infection control. See
 Thomas McKeown, The Origins of Human Disease 74-88 (1991); John B. McKinlay 8c
 Sonja M. McKinlay, The Questionable Contribution of Medical Measures to the Decline of
 Mortality in the United States in the Twentieth Century, 55 Milbank Mem'l Fund Q. 405,
 425 (1977). However, Samuel H. Preston has shown that biomedical knowledge was an
 important factor even if medical treatment itself was not. See Samuel H. Preston 8c
 Michael R. Haines, The Fatal Years: Child Mortality in Late Nineteenth-Century America
 208-10 (1991).

 55. Robert Koch's scientific investigations in the late nineteenth century led to the
 discovery that microorganisms caused a number of infectious diseases, such as
 consumption (tuberculosis), erysipelas, and tetanus. See Robert Koch, On Bacteriological
 Research (1890), reprinted in From Consumption to Tuberculosis: A Documentary
 History 291, 296 (Barbara Gutmann Rosenkrantz ed., 1994). Soon, science could not
 merely identify infectious agents but also cure the diseases they caused. The discovery of
 antibiotics confirmed the power of biomedical science. Selman Abraham Waksman, the
 American microbiologist who discovered streptomycin in 1944, wrote with typical
 enthusiasm in his memoirs: "With the isolation of streptomycin, it was at once recognized
 that we possessed here a chemotherapeutic agent which, next to penicillin, was bound to
 revolutionize medicine." Selman A. Waksman, My Life with the Microbes 234 (1954).

 56. In part, this reflected the technological power of medicine and public health's
 "continuing need for medical expertise." IOM, Future of Public Health, supra note 2, at
 51-52. But as Paul Starr has shown, the success of medicine as a cultural force in America
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 Thomas Parran pushed for the legal authority to deploy modern "epide-
 miological methods" of disease control,57 in which pathogens were to be
 identified through individual testing or population screening and report-
 ing, and then eliminated through vaccination, treatment, isolation, or
 quarantine.58 With good diagnostic tools and surveillance, disease out-
 breaks could be spotted early. With quick and effective treatments, pa-
 tients could be rendered noninfectious with little disruption to their lives
 or society's business. The pathogen, not social conditions, was thought to
 be the problem, and through modern methods like these, the pathogen
 could be defeated. Health authorities sought the power to test suspected
 carriers, screen populations (such as marriage license applicants and
 newborns), trace partners, and require treatment. The social vision and
 reform agenda that had focused sanitary reformers on slums and sewer
 lines was replaced with a concern for biomedical research, vaccination,
 and timely medical treatment.59 It was in the early- to mid-twentieth cen?
 tury, the heyday of the microbial model of disease, that communicable
 disease law assumed the form in which it largely exists to this day.

 Health departments are influenced by this history, even as they try to
 adapt to changes in social conditions and threats to health. Health de?
 partments today are generally organized to serve four "core functions":
 health promotion and disease prevention; assessment, data collection,
 and data analysis; medical services; and leadership and policy develop?
 ment.60 This Part canvasses the core functions, and highlights how law
 supports them.

 has transcended any bounds of scientific effectiveness. See Paul Starr, The Social
 Transformation of American Medicine 180-97 (1982). Medicine is more than a powerful
 technology. It is a way of thinking about health, which conceives of it as a state of freedom
 from pathology, achieved by an individual, through the mediation of a doctor. In this
 view, improvements in health flow from the application of science to the body, and access
 to medical care is the chief determinant of health. This form of "medicalized" health has

 tended to be individualistic in orientation, often dismissive of social and cultural factors
 and heavily driven by technology and the market. See, e.g., Beauchamp, supra note 19, at
 55-57; Rene Dubos, The Mirage of Health: Utopias, Progress and Biological Change (2d
 ed. 1987); Ivan Illich, Medical Nemesis: The Expropriation of Health (1976).

 57. See Brandt, supra note 38, at 138-60.
 58. For a discussion of the various components of case-finding in the modern context

 of HIV/AIDS, see Lawrence O. Gostin et al., The Case Against Compulsory Casefinding in
 Controlling AIDS?Testing, Screening and Reporting, 12 Am. J.L. 8c Med. 7 (1987).

 These measures reflect "science," but also culture. With the exception of quarantine
 and isolation, all of them developed substantially during the period of euphoria inspired
 by the technological achievements of biologists such as Pasteur and Koch. As one early
 biologist and public health worker put it, "'[bjefore 1880 we knew nothing; after 1890 we
 knew it all.'" Elizabeth Fee, Disease and Discovery: A History of the Johns Hopkins School
 of Hygiene and Public Health, 1916-1939, at 19 (1987) (quoting Williams T. Sedgewick).

 59. See Elizabeth Fee, History and Development of Public Health, in Principles of
 Public Health Practice 10, 13-18 (F. Douglas Scutchfield 8c C. William Keck eds., 1996).

 60. See IOM, Future of Public Health, supra note 2, at 43-47.
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 A. Health Promotion and Disease Prevention

 The main job of health agencies is to directly promote good health
 and prevent illness. To this end, modern public health practice deploys
 measures based on all three of the major models of disease causation.
 Health departments continue to employ traditional measures aimed at
 finding and controlling pathogens (e.g., testing, screening, reporting,
 contact tracing, vaccination, compulsory treatment, and isolation).
 Health departments also oversee the purity of water supplies and the hy-
 gienic conditions of food service establishments.61 Law provides both ju-
 risdiction over the problem and the authority to require compliance.62
 Law, in the form of privacy rules and due process requirements, also
 helps assure that measures involving the control of individuals are, and
 are perceived to be, rational, fair, and as harmless to the individual as
 possible.63

 Health departments also devote significant resources to changing be?
 havior in the population. As chronic, nonmicrobial diseases such as can-
 cer and heart disease came to dominate the mortality tables, public
 health focused its attention on risk-enhancing behavior such as smoking,

 61. Health departments generally do not have authority over food processing, despite
 its growing importance as a health issue. See Grad, supra note 1, at 276-78. Some of the
 oldest and most effective public health interventions have been inspection or testing of
 food, water, public accommodations (such as restaurants and hospitals), and sanitation
 facilities. Where health department officials find violations, they can close businesses,
 order goods and animals quarantined, and greatly disrupt the everyday life of thousands of
 people through the exercise of these powers. Modern threats to community health may
 involve failures of systems or gaps in standards, such as recent outbreaks of an especially
 dangerous strain of E. coli food poisoning and Cryptosporidium contamination of municipal
 and recreational water supplies. To provide accurate and timely information for routine
 surveillance activities and those conducted during disease outbreaks, public health
 departments must maintain and build the capacity of public health laboratories. See CDC,
 U.S. Dep't of Health 8c Hum. Servs., Update: Multistate Outbreak of Escherichia Coli
 0157:H7 Infections from Hamburgers?Western United States, 1992-1993, 42 Morbidity
 8c Mortality Wkly. Rep. 258, 261 (1993); William R. Mac Kenzie et al., A Massive Outbreak
 in Milwaukee of Cryptosporidium Infection Transmitted Through the Public Water Supply,
 331 New Eng. J. Med. 161, 167 (1994); see also CDC, U.S. Dep't of Health 8c Hum. Servs.,
 Cryptosporidium Infections Associated with Swimming Pools?Dane County, Wisconsin,
 1993, 43 Morbidity 8c Mortality Wkly. Rep. 561 (1994) (summarizing the investigations of
 an outbreak of diarrheal illness due to Chryptospridium linked to contaminated swimming
 pools); Walter R. Dowdle, The Future of the Public Health Laboratory, 14 Ann. Rev. Pub.
 Health 649 (1993) (stressing need for public health laboratories to focus on and articulate
 the core functions of public health agencies to garner public understanding and support).

 62. Health departments are usually given the discretion to determine what pathogens
 should be subject to reporting, or should trigger partner notification or other
 interventions. They are normally able to fend off interference in the form of citizen
 litigation, see New York State Soc'y of Surgeons v. Axelrod, 572 N.E.2d 605 (N.Y. 1991);
 Act-Up Triangle v. Commission for Health Servs., 483 S.E.2d 388 (N.C. Ct. App. 1997), but
 when the health department is perceived as having been captured or otherwise dilatory,
 legislatures have been known to step in and make the decision themselves. See N.Y. Senate
 Bill No. 4422, 221st Legis. Sess. (1997) (as amended June 18, 1998).

 63. See infra Sections V.A.5 8c 7.
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 high-fat diets, and inactivity. Significant behavioral sources of traumatic
 injury and death, such as teen violence and drunken driving, have also
 been treated as public health problems.64 Changing behavior has, of
 course, become crucial in controlling communicable diseases like HIV, as
 well.65 Risk-factor screening (for cholesterol or high blood pressure, for
 example), individualized counseling, and health education are standard
 tools of behavior change, but so is the law. Law is used to reduce unsafe
 behavior by both direct (e.g., helmet laws for motorcyclists and drunk
 driving laws) and indirect (e.g., taxes and subsidies) means, the goals of
 which are to make healthier behavior less costly and unhealthy behavior
 more expensive.66

 Influenced by ecological thinking about disease, public health work-
 ers have recognized the importance of addressing the social causes of
 unhealthy individual behavior. Individual choices depend in substantial
 part on the options provided by society and on the behavioral cues with
 which individual decisionmakers are bombarded in any social setting.
 They also depend upon material conditions, like the distribution of
 wealth and government policies. Health workers now routinely design
 interventions that attempt to address social factors such as stigma, dis-
 crimination, and sexism.67 Public health officials have become advocates

 of policies, such as the elimination of legal barriers to sterile hypodermic

 64. See, e.g., Carl C. Bell, Community Violence: Causes, Prevention, and
 Intervention, 89 J. Nat'l Med. Ass'n 657 (1997); Robert B. Voas, Drinking and Driving
 Prevention in the Community: Program Planning and Implementation, 92 Addiction S201
 (Supp. 2 1997).

 65. Note, for example, the emphasis on behavior in the HIV/AIDS epidemic. See
 IOM, Nat'l. Acad. of Sci., AIDS and Behavior: An Integrated Approach (1994); Nat'l. Insts.
 of Health (NIH), Interventions To Prevent HIV Risk Behaviors: NIV Consensus Statement
 Online 1997 Feb. 11-13 (visited Nov. 15, 1997) <http://odp.od.nih.gov/consensus/cons/
 104/104_statement.htm>.

 66. See Inst. for Health Pol'y, Brandeis U., Substance Abuse: The Nation's Number
 One Health Problem: Key Indicators for Policy 54 (1993) (associating increased cigarette
 tax with decreased consumption); Roy B. Herron, Making Laws and Protecting Lives, 27
 Tex. Tech L. Rev. 1177, 1186 (1996) (observing that bicycle helmets reduce the risk of
 head injury by 85% and the risk of traumatic brain injury by almost 90%); Marcia Johnson,
 Juvenile Justice, 17 Whittier L. Rev. 713, 824 (1996) (supporting interventions to reduce
 teen violence); M. Elizabeth Magill, Congressional Control over Agency Rulemaking: The
 Nutrition Labeling and Education Act's Hammer Provisions, 50 Food 8c Drug LJ. 149, 151
 (1995) (noting significance of regulations in affecting dietary habits).

 67. See, e.g., Scott Burris, Law and the Social Risk of Health Care: Lessons from HIV
 Testing, 61 Alb. L. Rev. 831 (1998); Gregory Herek 8c Ronald Bayer, AIDS Prevention and
 Cultural Sensitivity: Are They Compatible?, 84 Am. J. Pub. Health 895 (1994); Marks et al,
 supra note 49.

 Legal protections of medical privacy have long been regarded as essential to sexually
 transmitted disease (STD) control. See Lawrence O. Gostin &James G. Hodge, Jr., The
 "Names Debate": The Case for National HIV Reporting in the United States, 61 Alb. L.
 Rev. 679, 727-36 (1998). Similarly, the HIV epidemic illustrates the importance of
 protecting people with a disease and those at risk of contracting it from discrimination and
 other social risks caused by stigma and the tendency to blame the sick for their illnesses.
 See Burris, supra, at 835-42.
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 syringes and needles, that make it possible for individuals to make health-
 ier choices.68 Using tools of economics and marketing, public health au-
 thorities have begun to develop programs to influence individual behav?
 ior choices by changing the prevailing social norms.69

 Ecological strategies address environmental problems, land use, pat-
 terns of commerce, and medical and commercial use of antimicrobials,70
 as well as social, political, and economic conditions that influence popu?
 lation movement and changes in standards of living.71 With such broad
 targets, health measures aimed at ecological causes of disease quickly
 bring health agencies to the outer bounds of their statutory jurisdiction.

 B. Assessment, Data Collection, and Data Analysis

 Public health work depends upon accurate information about the
 state of health of the population. A primary task of public health agen?
 cies is to collect and to analyze relevant health data, including indicators
 of health status, vital statistics and demographics, and epidemiological
 information that track communicable and noncommunicable diseases.

 Collected data must then be assessed and analyzed to identify suspicious
 or unusual outbreaks of disease, to evaluate the success of interventions,
 and to forecast public health and medical resource needs. Complete,
 timely, and accurate data on health indicators are vital to monitoring pro-

 68. See, e.g., Larry Gostin, The Interconnected Epidemics of Drug Dependency and
 AIDS, 26 Harv. C.R.-C.L. L. Rev. 113, 125 (1991); John K. Watters et al., Syringe and
 Needle Exchange as HIV/AIDS Prevention for Injection Drug Users, 271 JAMA 115,
 119-20 (1994).

 69. See Jeffrey A. Kelly et al., Randomised, controlled, community-level HIV-
 prevention intervention for sexual-risk behaviour among homosexual men in US cities,
 350 Lancet 1500 (1997) (using popular men in gay bar scene to endorse and model safer
 sexual behavior).

 These programs can include legal rules, such as ordinances limiting smoking, that
 send a message of disapproval or otherwise change the perception of the behavior. These
 programs, known as social marketing, employ strategies similar to those used in the
 commercial advertising of consumer products. "The term 'social marketing' was first
 introduced in 1971 to describe the use of marketing principles and techniques to advance
 a social cause, idea or behavior." Philip Kotler 8c Eduardo L. Roberto, Social Marketing:
 Strategies for Changing Public Behavior 24 (1989).

 70. As to microbial resistance due to overprescribing of antibiotic drugs, see Stuart B.
 Levy, The Antibiotic Paradox: How Miracle Drugs Are Destroying the Miracle 67-156,
 205-53 (1992); Benjamin Schwartz et al., Preventing the Emergence of Antimicrobial
 Resistance: A Call for Action by Clinicians, Public Health Officials, and Patients, 278 JAMA
 944 (1997); see also Ralph Gonzales et al., Antibiotic Prescribing for Adults with Colds,
 Upper Respiratory Tract Infections, and Bronchitis by Ambulatory Care Physicians, 278
 JAMA 901 (1997) (finding that although antibiotics are not effective for treating colds,
 upper respiratory tract infections, and bronchitis, they are prescribed at high rates for
 these conditions by office-based physicians).

 71. See Garrett, supra note 3, at 192-221, 457-527, 592-620; Paul R. Epstein,
 Emerging Diseases and Ecosystem Instability: New Threats to Public Health, 85 Am. J. Pub.
 Health 168 (1995).
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 gress toward stated health objectives72 and to deploying the most effective
 possible interventions. Law provides the authorization for data collection
 and creates the duty of various professionals and institutions to provide
 information. However, the law's most important roles are to guarantee
 privacy and to ensure the careful use of data, both of which are necessary
 to ensure that people with socially risky conditions do not avoid the pub?
 lic health and health care systems.73

 1. Collection of Vital Statistics. ? All states authorize the collection of
 vital statistics. Comprehensive collection of basic data such as births,
 deaths, and marriages helps quantify resource needs and track demo-
 graphic changes in the population. Where vital statistics include racial
 and ethnic breakdowns, geographic locations, and causes of death or risk
 factors for ill health, such as low birth weight, researchers and policymak-
 ers can use them for complex analyses of health needs or risks. Timely
 publication of such statistics facilitates prompt local, state, and national
 responses.

 2. Surveillance. ? Surveillance may be defined as the systematic ob-
 servation of a population to identify the causes, prevalence, incidence,
 and health effects of injury or disease. Surveillance activities include dis?
 ease reporting, anonymous serological surveys, and other epidemiologi-
 cal investigations. Traditionally, health departments have collected infor?
 mation on both communicable74 and noncommunicable diseases.75

 72. See U.S. Dep't of Health 8c Hum. Servs., Public Health Service, Healthy People
 2000: National Health Promotion and Disease Prevention Objectives, DHHS Pub. No.
 (PHS) 91-50213 (1990) 79 [hereinafter DHHS, Healthy People 2000].

 73. Privacy objections have been raised to surveillance from its first modern uses. See,
 e.g., Daniel M. Fox, Social Policy and City Politics: Tuberculosis Reporting in New York,
 1889-1900, 49 Bull. Hist. Med. 169, 173 (1975) (describing negative reactions to 1897 New
 York regulation requiring doctors to report cases of tuberculosis to the health
 department). Communicable disease laws have routinely provided explicit privacy
 protection to health department records. See Lawrence O. Gostin et al., The Public
 Health Information Infrastructure: A National Review of the Law on Health Information

 Privacy, 275 JAMA 1921, 1923-25 (1996).
 74. Effective surveillance systems at state, local, national, and international levels are

 now faced with the urgent task of identifying emerging and reemerging infections. See
 Committee on Emerging Microbial Threats to Health, IOM, Nat'l Acad. of Sci., Emerging
 Infections: Microbial Threats to Health in the United States (Joshua Lederberg et al. eds.,
 1992) [hereinafter IOM, Emerging Infections]; CDC, Prevention Strategy, supra note 11,
 at 2. Successful surveillance of emerging and reemerging infectious diseases greatly
 improves detection and monitoring of trends of antimicrobial resistance in institutional
 and community settings, expands field investigations and epidemic response capabilities,
 detects and prevents foodborne and waterborne infections, and improves knowledge of
 the distribution of animal reservoirs and vectors associated with human infectious diseases.

 For a discussion of surveillance, see Mary E. Wilson, Anticipating New Diseases, 1 Current
 Issues in Pub. Health 90, 93-94 (1995).

 75. Injuries, environmental hazards, and behavioral risk-taking can all lead to illness,
 disability, and death, but they might never have been defined as public health problems
 without clear documentation and analysis of the health burdens they cause. Over the last
 30 years, public health officials have recognized many individual behaviors posing health
 risks and affecting the society as a whole through increased levels of morbidity, mortality,
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 Both passive surveillance (collection of data reported by health care pro-
 viders) and active surveillance (collection of data by personnel trained
 and equipped to investigate disease outbreaks) are important. Under a
 more expansive view of epidemiology and disease causation, health de?
 partments not only collect information on reported cases of disease, but
 also survey samples of the population to measure the prevalence of iden-
 tified behavioral and environmental risk factors for ill health. Examples
 of this approach are the Behavioral Risk Factor Surveillance System
 (BRFSS) and Youth Behavioral Risk Factor Surveillance System
 (YBRFSS), which track a number of identified risk factors using tele-
 phone surveys.76 A robust and functioning system in the U.S. and abroad
 requires investment and support of the basic public health infrastructure
 involved in surveillance, including health departments, laboratories, in-
 vestigative and laboratory personnel, data collection and analysis capabili-
 ties, and the ability to disseminate the information.77

 Health agencies generally have ample authority to conduct surveil?
 lance. Limits tend to be imposed sporadically?through funding restric-
 tions?upon research that becomes controversial. Recent examples in?
 clude a national survey of sexual behavior and blinded studies of HIV
 seroprevalence among newborns. In the former case, opponents argued
 that government-funded prying into sexual behavior constituted a breach
 of privacy.78 In the latter, paradoxically, critics objected that blinded pro-
 cedures designed to protect privacy prevented doctors and patients from
 reaping useful medical information from the research process.79

 and disability (e.g., smoking, abuse of drugs or alcohol, obesity, sedentary lifestyle, and
 unprotected sexual contacts). Public health professionals measuring the frequency and
 distribution of commonplace "accidents," such as serious injuries to unrestrained children
 in automobiles, have demonstrated that these are predictable and preventable injuries
 rather than random occurrences. See Stuart T. Brown et al., Injury Prevention and
 Control: Prospects for the 1990s, 11 Ann. Rev. Pub. Health 251, 261-64 (1990). Similarly,
 tumor registries and long-term monitoring of the health status of large groups have
 produced the first evidence of health risks of low levels of environmental pollution from
 toxic chemicals, nuclear waste, and second-hand smoke.

 76. See Laura Kann et al., CDC, U.S. Dep't of Health 8c Hum. Servs., Youth Risk
 Behavior Surveillance?United States, 1993, 44 Morbidity 8c Mortality Wkly. Rep.: CDC
 Surveillance Summaries, Mar. 24, 1995, at 1; Paul Z. Siegel et al., CDC, U.S. Dep't of
 Health 8c Hum. Servs., Behavioral Risk Factor Surveillance, 1991: Monitoring Progress
 Toward the Nation's Year 2000 Health Objectives, 42 Morbidity 8c Mortality Wkly. Rep.:
 CDC Surveillance Summaries, Aug. 27, 1993, at 2.

 77. See Ruth L. Berkelman et al., Infectious Disease Surveillance: A Crumbling
 Foundation, 264 Science 368 (1994).

 78. See Ralf Jurgens, Book Review, 275 JAMA 329, 330 (1996) (reviewingjoni N. Gray
 et al., Ethical and Legal Issues in AIDS Research (1995), and assessing privacy implications
 as bar to otherwise helpful national surveys).

 79. See Gostin, Information Infrastructure, supra note 73, at 1926; see also Steven
 Eisenstat, An Analysis of the Rationality of Mandatory Testing for the HIV Antibody:
 Balancing the Governmental Public Health Interests with the Individual's Privacy Interest,
 52 U. Pitt. L. Rev. 327, 352-55 (1991) (noting that mandatory testing may discourage
 seeking medical care).
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 3. Public Health Laboratories. ? An important aspect of data collec?
 tion and analysis is the operation and maintenance of public health labo?
 ratories. These facilities provide highly technical testing and pathological
 services and set the standards for quality assurance in private labs. They
 represent a vital part of the public health infrastructure,80 contributing to
 effective policymaking and helping to ensure basic medical and preven-
 tive services. Moreover, public health laboratories are critical to the core
 functions of assessment and surveillance. Health departments depend on
 public health laboratories for the information necessary to detect, pre-
 vent, and control communicable diseases. Effective tuberculosis control,
 for instance, requires prompt identification of active cases of tuberculo?
 sis,81 analysis of drug susceptibility,82 and increasingly, DNA analysis for
 tracking probable routes of infection in institutional or community set-
 tings.83 Other important assessment and surveillance activities of public
 health laboratories include detection and documentation of food- and

 water-borne infections, surveillance of antimicrobial resistance, environ?
 mental testing, toxicologic screening of individuals potentially exposed to
 hazardous substances, and epidemiologic and evaluative research on
 health problems and program effectiveness.84 Maintaining and ex-
 panding the capacity of public health labs to analyze surveillance infor?
 mation and identify pathogens is critical to preserving public health's
 ability to combat known diseases and to identify and investigate emerging
 or reemerging diseases.85 The major threats to public health laboratories
 are political and take the complementary forms of underfunding and
 privatizing governmental functions.

 4. Program Evaluation. ? Thorough and effective public health pro-
 grams can be expensive.86 In a fiscally constrained system, those respon-
 sible for public health programs must be able to demonstrate that they

 80. See Dowdle, supra note 61, at 650.
 81. See Carmine J. Bozzi et al., CDC, U.S. Dep't of Health & Hum. Servs., Guidelines

 for Preventing the Transmission of Mycobacterium Tuberculosis in Health-Care Facilities,
 1994, 43 Morbidity 8c Mortality Wkly. Rep.: Recommendations and Reps., Oct. 28, 1994, at
 1.

 82. See CDC, U.S. Dep't of Health 8c Hum. Servs., Core Curriculum on Tuberculosis
 11 (1991).

 83. See David Alland et al., Transmission of Tuberculosis in New York City: An
 Analysis by DNA Fingerprinting and Conventional Epidemiologic Methods, 330 New Eng.
 J. Med. 1710, 1714 (1994); Peter M. Small et al., The Epidemiology of Tuberculosis in San
 Francisco: A Population-Based Study Using Conventional and Molecular Methods, 330
 New Eng. J. Med. 1703, 1703 (1994); Peter M. Small et al., Exogenous Reinfection with
 Multidrug-Resistant Mycobacterium Tuberculosis in Patients with Advanced HIV Infection,
 328 New Eng. J. Med. 1137, 1137 (1993).

 84. See Dowdle, supra note 61.
 85. See CDC, Prevention Strategy, supra note 11, at 8; IOM, Emerging Infections,

 supra note 74.

 86. See Jane E. Sisk, The Cost of Prevention: Don't Expect a Free Lunch, 269 JAMA
 1710, 1710 (1993).
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 are accomplishing their stated goals.87 If a program actually increases
 early detection of an environmental health risk or identification of a disa-
 bling disease, it may improve the public health (and therefore be justifi-
 able) even if it does not save money in the short term. For this purpose,
 public health departments must be able to collect or receive from other
 agencies a wide variety of data, including health status, disease outbreaks,
 morbidity and mortality rates, environmental and behavioral risks, as well
 as the number of individuals served and the proportion of populations
 reached by preventive health services. This sort of interagency data shar-
 ing and cooperation could be built into the legal structure of state and
 local governments, as it is to some degree at the federal level, but has
 rarely happened to date.88

 C. Medical Services

 Traditionally, public health agencies have provided individual health
 care services in addition to population-based disease prevention and
 health promotion activities. Public health clinics function as a provider
 of last resort for some of those who lack health coverage, a portion of the
 American population that seems destined to grow.89 Although provision
 of individual medical services is not the public health department's pri-
 mary activity, it will remain an important aspect of public health work as
 long as a segment of the population lacks other means of access to health
 care.

 Ideally, health care would be provided through the health care sys?
 tem, and public health departments would provide individual patient
 care only in cases where the special training, expertise, and resources of
 public health workers were required to control health threats to the pop?
 ulation. There are, in fact, many such cases. For example, health depart?
 ments can assist private health care providers and institutions in a variety
 of ways. In the area of HIV (or STDs), health departments can provide
 partner notification services for HlV-infected patients and prevention
 services for high-risk, yet uninfected, patients.90 Health departments can
 also provide technical assistance and training for hospital staff in HIV
 counseling and testing.91 Although these clinics often provide vital care

 87. See generally DHHS, Healthy People 2000, supra note 72, at 205-08 (setting out
 United States health goals).

 88. See IOM, Future of Public Health, supra note 2, at 166-68; see also id. at 7-9
 (recommending increased interagency cooperation).

 89. See generally U.S. Bureau of the Census, Statistical Abstract of the United States
 120 (117th ed. 1997) (showing a growth in the percentage of uninsured Americans from
 1987 to 1995).

 90. See John W. Ward et al., CDC, U.S. Dep't of Health 8c Hum. Servs.,
 Recommendations for HIV Testing Services for Inpatients and Outpatients in Acute-Care
 Hospital Settings, 42 Morbidity 8c Mortality Wkly. Rep.: Recommendations and Reps., Jan.
 15, 1993, at4-5 (1993).

 91. See, e.g., Thomas R. Frieden et al., Tuberculosis in New York City?Turning the
 Tide, 333 New Eng. J. Med. 229 (1995); Lawrence O. Gostin, The Resurgent Tuberculosis
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 to individual patients, their goal is not so much the delivery of individual
 treatment as it is the interruption of transmission of communicable and
 sexually transmitted diseases.92 In a world of limited health care access,
 health departments must struggle to meet the needs of the un- and un-
 derinsured without losing sight of their distinct mission of disease
 control.93

 D. Leadership and Policy Development

 Effective public health policymaking does not exist in a vacuum, nor
 is it purely a scientific pursuit. It is necessarily influenced not only by
 biomedical and social science, but also by fiscal concerns, culture, and
 politics. It depends upon planning, collaboration with nonhealth enti-
 ties, building popular support, and the capacity to exercise political
 leadership.

 Public health policy development requires prioritizing health
 problems, identifying solutions, and determining who can best imple-
 ment them. Ideally, public health policy should include long-range plan?
 ning that forecasts resource needs, maintains the public health infrastruc-

 Epidemic in the Era of AIDS: Reflections on Public Health, Law, and Society, 54 Md. L.
 Rev. 1, 112-18 (1995).

 92. Specialized clinics interrupt transmission primarily in two ways: first, by treating
 individuals with the disease to render them noninfectious, and second, by identifying other
 people who may have been exposed to the person with the disease (contact tracing) and
 offering them testing, counseling, and treatment. Counseling, case management, and
 contact tracing are all interventions that may have both public health benefits (prevention
 of transmission) and individual health benefits (cure of disease).

 Public health departments are better able to accomplish this range of services than
 primary health care providers or hospital emergency rooms, for several reasons. Effective
 contact identification, tracing, and follow-up require specially trained personnel and
 resources not usually found in physicians' offices or emergency departments. Public
 health workers must interview patients with sensitivity, protect patient confidentiality, and
 be equipped to identify and reach potentially exposed individuals and offer them testing,
 counseling, and treatment. By concentrating these personnel in specialized clinics, the
 public health system can achieve economies of scale and levels of professionalism that
 would be lost if every health care provider tried to offer these services. More importantly,
 while the physician traditionally treats one individual as his or her client, the "client" of the
 health department is the community as a whole and the objective is to interrupt the spread
 of disease.

 93. Where health agencies provide and regulate medical care, the medical mission
 can tend to squeeze out other priorities. Provision of medical services is only one of public
 health's core functions, yet it dominates both the allocation of resources and the public
 image of the field of public health. In many states, three-quarters of state and local health
 agency expenditures are for individual medical services to the indigent, uninsured, or
 special populations such as pregnant women and persons with tuberculosis or STDs. In
 fact, for many people "public health" has become confused with "publicly funded" or
 "charity" medical care. Although providing medical care for the indigent and uninsured is
 vitally important to the individuals and to achieving certain health goals, the large
 proportion of resources consumed by medical services inevitably takes away from the
 resources available for the other core functions of health departments.
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 ture, and anticipates new health threats.94 Without long-range planning,
 health departments may find crises?such as an environmental accident,
 a disease outbreak, or a new or perceived health risk?driving their prior-
 ity setting and policymaking.95 From the leadership point of view, a plan?
 ning process that includes communities in identifying priorities and fash-
 ioning responses is an excellent way to create political support for health
 programs, quite apart from its benefits in making better programs in the
 first place.96 Unfortunately, only a minority of states consistently engage
 in community planning for public health,97 and only a handful of health
 departments are required to do so by law.98

 Since many ofthe determinants of health are outside thejurisdiction
 of health departments, public health officials, in developing policy, must
 collaborate with other state departments and public agencies (e.g., envi?
 ronmental protection, agriculture, highway safety, housing, welfare, so?
 cial services, and law enforcement agencies), community-based organiza-
 tions (e.g., nongovernmental entities, activists, and persons with disease),
 the private sector (e.g., business and labor), and academic institutions
 (e.g., schools of public health, nursing, dentistry, and medicine). Public
 health agencies can often only accomplish their goals by instigating and
 coordinating health-enhancing activities in these other spheres."

 The IOM Report on the future of public health recognized that
 building public understanding of and support for public health programs
 was an essential duty of any public health agency.100 Unfortunately, the
 need for renewed support for public health efforts comes at a time when

 94. See Edward L. Baker et al., Health Reform and the Health of the Public: Forging
 Community Health Partnerships, 272 JAMA 1276, 1280-82 (1994).

 95. See IOM, Future of Public Health, supra note 2, at 92-93.
 96. See Committee on Using Performance Monitoring To Improve Community

 Health, IOM, Nat'l Acad. of ScL, Improving Health in the Community: A Role for
 Performance Monitoring 77-85 (1997) [hereinafter IOM, Improving Health]; IOM,
 Future of Public Health, supra note 2, at 14.

 97. See IOM, Improving Health, supra note 96, at 77-85; IOM, Future of Public
 Health, supra note 2, at 91-94.

 98. See IOM, Improving Health, supra note 96, at 77-85; IOM, Future of Public
 Health, supra note 2, at 91-94.

 99. See, e.g., DHHS, Healthy People 2000, supra note 72, at 85-88; Lawrence Gostin,
 The Formulation of Health Policy by the Three Branches of Government, in Society's
 Choices: Social and Ethical Decision Making in Biomedicine 335, 351-53 (1995); Baker et
 al., supra note 94 at 1278; Donald B. Louria, The Perceptions of One Department of
 Preventive Medicine About Its Obligations to the Larger Community, 79 J. Pub. Health
 Pol'y 285, 289-91 (1989).

 The extensive literature on the problems of regulating health risks has repeatedly
 emphasized the problems that arise because of bureaucratic borders, which include not
 simply competing or overlapping jurisdiction over various threats, but, as Sunstein notes,
 even conflicting approaches to defining, measuring, and assessing risks. See, e.g., Cass
 Sunstein, Health-Health Tradeoffs, 63 U. Chi. L. Rev. 1533, 1539-42 (1996); see generally
 Nat'l Res. Council, Understanding Risk: Informing Decisions in a Democratic Society
 (Paul C. Stern 8c Harvey V. Fineberg eds., 1996).

 100. See IOM, Future of Public Health, supra note 2, at 32.
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 the prevailing political winds favor the private sector and carry a strong
 suspicion of anything in the way of governmental "interference" with the
 Panglossian machine of the market.101

 Effective public health work requires leaders who can win battles in
 the halls of government. Programs have to be approved by executives
 and funded by legislators in an environment of scarcity and, often, polit?
 ical polarization. Effective public health leaders appreciate the process of
 developing public health initiatives, including the legislative process, as
 an opportunity to define important health issues and take the lead in
 solving them. Drafting legislation or regulations provides a chance to
 gather and build relationships among important stakeholders, and any
 interaction with legislators is an occasion to get their attention and edu-
 cate them about public health needs and methods.

 The IOM has criticized health agencies for failing generally to exer?
 cise strong leadership in health matters.102 Although some health de-
 partment leaders are extremely astute politically and have managed to
 establish their credibility in government and the community,103 it is fair
 to say there is a crisis in public health leadership in America.104

 III. Current Challenges to Effective Communicable

 Disease Control

 We complete our presentation of the essential context of communi?
 cable disease law reform by characterizing the major challenges to effec?
 tive disease control. We offer a taxonomy of the political disputes that
 are built into the practice and goals of public health. We then discuss
 three recent developments that profoundly affect the performance of
 health authorities in the control of communicable disease. The first de-

 velopment is the continuing decay of the public health infrastructure for
 disease control, a network that encompasses professional and technical

 101. See Beauchamp, supra note 19, at 31-67; Burris, supra note 34, at 1608.
 102. See IOM, Future of Public Health, supra note 2, at 119-22. But see Robins 8c

 Backstrom, supra note 5, at 907 (finding that health departments provided substantial
 leadership in developing HFV policy).

 103. A good example was the late David Axelrod, long-time health commissioner of
 New York. See Robert D. McFadden, David Axelrod, Health Chief Under Cuomo, Is Dead
 at 59, N.Y. Times, July 5, 1994, at D14.

 104. The crisis is reflected in the shocking fact that the average tenure of a state
 health director in the United States is less than two years. See Roper, supra note 12, at 27.
 Roper's analysis of these "barriers to leadership" led to two recommendations: public
 health should follow the example of business by integrating leadership training into
 preparation for a public health career; and the public health system should strive to
 improve working conditions and reduce the impact of job insecurity on professionals and
 nurture the morale of public health personnel at all agency levels. See id. at 21-27; accord
 Arthur P. Liang et al., Survey of Leadership Skills Needed for State and Territorial Health
 Officers, United States, 1988, 108 Pub. Health Rep. 116, 119 (1993) (concluding that
 development of effective public health leaders requires recognition that they need political
 skills, knowledge of the legislative, administrative, and legal systems, and a familiarity with
 strategic planning in facing political and financial constraints).
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 personnel, public health laboratories, surveillance and other information
 systems, training programs, and clinical facilities. This infrastructure has
 been so sorely neglected as to impair the public health system's ability to
 carry out its core functions. The second development is the emergence
 and reemergence of communicable diseases that are taxing the public
 health system. The third development is the private sector reform of the
 health care system, particularly the advent of managed care.

 A. The Structural Challenges

 1. The Problem of Apathy. ? Good public health requires both per?
 sonal and social change, as well as investment of social resources in creat-
 ing the conditions in which people can be healthy. Policymakers and the
 public must care enough about public health as a societal goal to support
 programs and, on the individual level, to overcome the resistance to
 change in their own lives. While Americans are, as a group, quite as
 ready as public health officials to worry about threats to health, public
 health officials and the public rarely worry about the same ones in the
 same way.

 Individuals tend to be concerned about their personal health, and
 modern medicine obliges with an emphasis on identifying patients' "risk
 factors" for illness. Doctors and the news media have made us aware of a

 staggering number of behaviors and attributes?from consuming
 saccharin to high cholesterol levels?that raise our individual risk of ill?
 ness above that of the average person in the population.105 If a person is
 at risk of a heart attack because of high blood pressure, then he may be
 more likely both to change his behavior and to see heart disease and
 hypertension as major health priorities. The converse is also true: those
 at average risk often do not worry about a heart attack as a major health
 threat and do not make changes in their behavior to avoid it.106 From
 the population's perspective on public health, however, relative risk is not
 always a very helpful statistic. Even people with a high relative risk of a
 particular condition normally have a low absolute risk, and for most con?
 ditions the greatest death toll comes from those who have no apparent
 "risk factors" at all.107

 A high-fat diet is a good example. A high-fat diet is related to
 heart disease, but the relative risk is modest. However, because
 heart disease is the most common cause of death in the United

 States and because a high-fat diet is virtually universal, the excess
 disease burden in the population attributable to this risk factor
 is high.108

 105. See Stephen Klaidman, Health in the Headlines: The Stories Behind the Stories
 229-38 (1991). See generally Rose, supra note 18.

 106. See Rose, supra note 18, at 36-37 (comparing the determinants of individual
 cases with the determinants of population incidence rates).

 107. See id. at 37.

 108. Id. (citations omitted).
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 Health officials would like people with high blood pressure to remember
 to buckle their seat belts. They would like people with normal blood
 pressure to eat sensibly and exercise. They would like people to join in
 efforts to reduce the very small, nonspecific risks that produce the most
 illnesses and deaths in the population.109

 Timing and social fault lines also contribute to the apathy problem.
 People tend to worry more about immediate threats than about things
 that might or might not happen in the more distant future.110 They will
 ordinarily trade health tomorrow for satisfaction today, particularly when
 the people most at risk are strangers. Thus, while tuberculosis and STDs
 continued to occur at a high rate among poor urban residents in the
 1970s and 1980s, health budgets allotted scant funds for control pro?
 grams. Political and public support for effective programs revived only
 when the epidemics seemed poised to endanger the "general popula?
 tion."111 Even when unmistakably threatened, societies often pass
 through a period of what can only be called denial. We have seen this
 pattern repeated as HIV/AIDS has marched across the globe.112

 All agencies devoted to improving the public's health face the chal-
 lenge of explaining why disease prevention and health promotion are im?
 portant and deserving of policymakers' and the public's support. Health
 departments must make such political leadership a priority. The IOM

 109. This is the essence of the prevention paradox. See supra note 18 and
 accompanying text. There is also a less benign analysis of apathy, pointing to the
 ascendant American political ideology of "market individualism" that operates to exclude
 public health from major consideration in the political process. See infra note 137 and
 accompanying text.

 Apathy may also be seen as the flip-side of misplaced worry. For a variety of
 complicated reasons, see Klaidman, supra note 105, at 3-22; Paul Slovic et al., Facts Versus
 Fears: Understanding Perceived Risk, in Judgement Under Uncertainty: Heuristics and
 Biases 463, 465-72 (Daniel Kahneman et al. eds., 1982); Amos Tversky 8c Daniel
 Kahneman, Availability: A Heuristic for Judging Frequency and Probability, in Judgement
 Under Uncertainty, supra, at 163, the public may become apparentiy quite agitated over a
 health threat that poses no major threat to the population. See, e.g., Mark Carl Rom, Fatal
 Extraction: The Story Behind the Florida Dentist Accused of Infecting His Patients with
 HIV and Poisoning Public Health (1997).

 110. See Robert W. Jeffrey, Risk Behaviors and Health: Contrasting Individual and
 Population Perspectives, 44 Am. Psychol. 1194, 1195-96 (1989).

 111. See generally Nancy Nevcloff Dubler et al., Tuberculosis in the 1990s, in The
 Tuberculosis Revival: Individual Rights and Societal Obligations in a Time of AIDS I, at
 5-8 (1992); Committee on Prevention and Control of Sexually Transmitted Diseases, IOM,
 Nat'l Acad. of Sci., The Hidden Epidemic: Confronting Sexually Transmitted Diseases
 (Thomas R. Eng 8c William T. Butler eds., 1997) [hereinafter IOM, Hidden Epidemic].

 112. See generally AIDS in the World II: Global Dimensions, Social Roots, and
 Responses (Jonathan M. Mann 8c Daniel J.M. Tarantola eds., 1996). HIV also illustrates
 one of the antidotes to apathy, the phenomenon of the organized "lobby" for an illness.
 People with and at risk of HFV banded together to work the political process for greater
 spending on research, prevention, and care. Although nominally acting in opposition to
 bureaucratic delay and neglect, blamed in part on health officials, in practice HIV
 advocates and health officials have been allies more often than antagonists.
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 Report stresses the need for public health agencies to find ways to build
 political support and fight apathy.113

 2. The Jurisdiction Problem. ? Almost everything the government
 does?and almost by definition everything that people do?affects public
 health. Protection of the public's health could easily be defined to in?
 clude communicable disease control, food and water quality protection,
 environmental and occupational risk reduction (e.g., air pollution, lead
 paint, workplace exposures), highway safety, and modification of chronic
 disease risks linked to behavior (e.g., diet, exercise, tobacco and alcohol
 consumption). Nonetheless, even the most powerful and best-led public
 health agency could not exercise direct authority over the full range of
 these activities. In practice, a public health department possesses two
 kinds of jurisdiction: its actual jurisdiction, where it has the power to
 regulate directly, and its "persuasive" jurisdiction, where its power stems
 from coalitions with other agencies, relationships with policymakers, and
 public support. Thus every health agency faces the challenge of using its
 expertise and persuasive power to encourage and facilitate others to take
 actions that are consistent with the goals of public health.

 The jurisdiction problem, much like the apathy problem, casts the
 health agency in the roles of educator and persuader. It also requires the
 health department to act as an expert for other agencies and to coordi-
 nate the activities of government agencies affecting human health.114

 113. See IOM, Future of Public Health, supra note 2, at 17-18.
 114. Controlling communicable diseases in prisons illustrates the challenge of mixing

 actual and persuasive jurisdiction. Local and state correctional systems now house a
 population disproportionately at risk of tuberculosis, HIV, and hepatitis. Crowding, poor
 ventilation, and high turnover among immunologically vulnerable prisoners in many jails
 and prisons can amplify transmission of airborne diseases, such as tuberculosis. Without
 effective tuberculosis control programs to prevent, identify, treat, and follow prisoners,
 prisons become a breeding ground for disease that can affect the community at large.
 Uninterrupted, outbreaks can rapidly transmit newly infected and newly infectious
 prisoners back into their home communities, exposing vulnerable family members and
 other contacts. See Robert B. Greifinger et al., Tuberculosis in Prison: Balancing Justice
 and Public Health, 21 J.L. Med. 8c Ethics 332, 334-39 (1993).

 As early as 1989, the CDC issued comprehensive guidelines for controlling
 tuberculosis in prisons, including improved screening, structural alterations, and timely
 care. See CDC, U.S. Dep't of Health 8c Hum. Servs., Prevention and Control of
 Tuberculosis in Correctional Institutions: Recommendations of the Advisory Committee
 for the Elimination of Tuberculosis, 38 Morbidity 8c Mortality Wkly. Rep. 313 (1989). In
 some cases, effective tuberculosis control in prisons requires coordination of efforts among
 the Department of Corrections, the City and State Health Departments, local hospitals and
 universities, community health centers, and other social service agencies. See Steven M.
 Sayfer et al., Tuberculosis in Correctional Facilities: The Tuberculosis Control Program of
 the Montefiore Medical Center Rikers Island Health Service, 21 J.L. Med. 8c Ethics 342,
 345-50 (1993).

 Similarly, prisoners with HIV and hepatitis are part of the web of disease transmission
 in the communities from which they came to prison, and must be reached to prevent
 further transmission both while in custody and upon return to their home communities.
 Examining this problem in 1991, the National Commission on HFV/AIDS recognized the
 need for correctional officials to take responsibility for the public health issues in their
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 More specifically, the modern health department must learn how to edu-
 cate, motivate, and collaborate with agencies that have little or no institu-
 tional knowledge of or even interest in public health.

 3. The Problem of Stigma and Social Hostility. ? Throughout the mod?
 ern history of disease control, the stigma associated with serious diseases
 and the social hostility that is often directed at those with, or at risk of,
 disease have interfered with the effective operation of public health pro?
 grams.115 As part of any effort to control communicable diseases, health
 agencies must find ways to address both the reality and the perception of
 social risk associated with these diseases.

 Social hostility and stigma are related, but different in ways that are
 important to public health law. Stigma has been understood as a social
 relation between a stigmatized and a "normal" person, based on a shared
 belief that some part of the stigmatized person's identity is, as Erving
 Goffman put it, "spoiled."116 A person who feels stigmatized shares
 others' negative view of his condition to some degree. Illness itself can be
 stigmatizing for persons who are already ill or are perceived to be at risk
 of a disease. Specific attributes of a disease, such as fatality and associa-
 tion with already disfavored groups, promote stigma.117 An individual's
 behavior, appearance, and personal history, such as a criminal record,
 that deviate from the accepted social norm can also foster stigma. Conse-
 quently, many people with, or at risk of, disease because of their behavior
 carry additional stigmas apart from the disease. Stigma has far-reaching
 consequences for the life of a person who is stigmatized, one of which is
 often the development of complex strategies of concealment.118 Con-
 cealment of disease is antithetical to public health programs that require
 the infected and others at risk to identify themselves. Concealment of
 behavior that puts an individual at risk of disease interferes with health
 education and prevention programs by deterring individuals from identi-
 fying their own behavior as risky or modifying their behavior to make it
 safer.

 institutions and looked to health departments to find creative ways to inspire and work
 with correctional officials to accomplish these goals. The Commission's recommendations
 included HIV testing and counseling, public health education for inmates and staff,
 community-level medical care for the infected, renewed attention to tuberculosis and
 sexually transmitted diseases, and protection of the infected against discrimination and
 unjustified disclosure of their status. "We must learn," the Commissioners wrote, "that we
 cannot speak of the health of the nation without also addressing the health of individuals
 in prisons, jails, and other institutions." National Comm'n on AIDS, Report: HIV Disease
 in Correctional Facilities 6-7, 36 (1991); see generally Scott Burris, Prisons, Law and
 Public Health: The Case for a Coordinated Response to Epidemic Disease Behind Bars, 47
 U. Miami L. Rev. 291 (1992).

 115. See generally Burris, supra note 67, at 841-42 (discussing problems of stigma
 and social hostility in HIV control).

 116. See Erving Goffman, Stigma: Notes on the Management of Spoiled Identity 1-19
 (1963).

 117. See Pryor 8c Reeder, supra note 35, at 264-66.
 118. See Goffman, supra note 116, at 73-104.
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 The concept of social hostility is also important to the social con?
 struction of disease. Social hostility involves negative social attitudes to-
 wards certain individuals, but without the individual feeling any shame
 about his identity or condition. Like stigma, the perception of social hos?
 tility can discourage participation in public health programs. Even a per?
 son who feels no shame in suffering from an infectious disease, such as
 tuberculosis or herpes simplex, can fear the consequences of social hostil?
 ity?for example, termination from employment or loss of intimate rela-
 tionships. Social hostility can also undermine the conditions necessary
 for human health. The pervasive social hostility towards gay men, for ex?
 ample, contributes to the creation of a gay subculture built around
 nonmonogamous sexual relationships. With a few exceptions in particu-
 lar times and places, gay men have been denied recognition of, and vali-
 dation for, their long-term relationships.119 Most obviously, the law has
 explicitly forbidden gay sexual unions, through sodomy laws and prohibi-
 tions on same-sex marriage. Through the social force of stigma, homo-
 sexuality was constructed as shameful, but shame was coupled with overt
 oppression to ensure that gay sexual behavior was secret and furtive.
 Since the late 1960s, gay men and lesbians have organized to reject
 stigma, but the decline of social hostility has been slower, as the continu-
 ing debate over gay marriage and domestic partnership illustrates.120

 4. The Problem ofLegitimacy. ? Even where there is agreement about
 what should be done to promote public health, there may be deep disa-
 greement about the government's role in setting a moral agenda. The
 legitimacy problem manifests itself in at least three common forms, two
 of which?the paternalism and endorsement objections?we have al?
 ready described.121 The third common variant is the general idea that
 government ought to be neutral on questions of values. Lessig points to
 Justice Jackson's famous peroration in West Virginia State Board of
 Education v. Barnette, culminating in the declaration that, "'[i]f there is
 any fixed star in our constitutional constellation, it is that no official, high
 or petty, can prescribe what shall be orthodox in politics, nationalism,
 religion, or other matters of opinion or force citizens to confess by word
 or act their faith therein.'"122 As Lessig points out?and public health
 practice demonstrates?this statement is as false as it is eloquent.123 All
 health agencies must regulate social meaning to promote health. They

 119. For a discussion of some ofthe exceptions, see John Boswell, Christianity, Social
 Tolerance, and Homosexuality: Gay People in Western Europe from the Beginning of the
 Christian Era to the Fourteenth Century (1980); John Boswell, Same-Sex Unions in
 Premodern Europe (1994).

 120. See Burris, supra note 50; William N. Eskridge, Jr., The Case for Same-Sex
 Marriage: From Sexual Liberty to Civilized Commitment (1996).

 121. See supra text accompanying notes 36-41.
 122. Lessig, supra note 38, at 945 (quoting West Virginia State Bd. of Educ. v.

 Barnette, 319 U.S. 624, 642 (1943)).
 123. See id. (arguing that the idea is "plainly false?both as a description of our

 constitutional past and as a prescription about the proper role of government").
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 must make smoking seem undesirable instead of glamorous; they must
 make people embarrassed not to pick a designated driver before drink-
 ing. To do so effectively, however, public health authorities must find
 ways of meeting objections concerning legitimacy.124

 5. The Problem of Trust. ? Health departments depend on public
 confidence in the expertise andjudgment of health officials for fiscal and
 political support. This poses a subtle but crucial challenge to public
 health officials, which is well-summarized in the IOM Report.

 Public health professionals rely on expert knowledge derived
 from such areas as epidemiology and biostatistics to identify and
 deal with the health needs of whole populations. . . . Thus their
 aim is to maximize the influence of accurate data and profes-
 sional judgment on decision-making?to make decisions as
 comprehensive and objective as possible.125

 Health officials know that this expertise gives them the authority and the
 ability to convince. Yet, expertise is often uninspiring to the public and
 ignored in the political process. The IOM Report argued (and we agree)
 that health officials must be willing to embrace and excel in the political
 process,126 but precisely that political involvement risks weakening the
 impression of professional neutrality and expertise from which public
 health officials draw much of their political power. This is to some extent
 a Gordian knot that, like the original, can only be untied by inspired
 action.

 The problem of trust has obvious links to both legitimacy and apa?
 thy.127 It is also tied to the problem ofstigma. Despite the coercive pow?
 ers vested in health agencies, most successful health interventions de?
 pend on the voluntary compliance of their targets. Whether the desired
 end is fewer incidents of drunk driving, more HIV testing, or the separa-
 tion of smokers and nonsmokers, there are not enough policemen to en-
 force every law or recommendation designed to protect the public
 health. "Compliance without enforcement" is essential to public

 124. The legitimacy challenge is rooted deep in the social construction of health and
 disease. As one of us has argued, the ascendency of an ideology of market individualism,
 which privileges market forces and individual choices as mechanisms for social action,

 provides a vocabulary to oppose government intervention to modulate choices:
 government manipulation of values and behaviors invades the private sphere and
 undermines freedom. [The ideology of market individualism] works to establish
 a rule that private actors motivated by profit can pervasively and expensively work
 to manipulate choices and mold society but the people, through their
 government, working in the name of health, cannot.

 Burris, supra note 34, at 1609.
 125. IOM, Future of Public Health, supra note 2, at 4.
 126. Id. at 119.

 127. The populace's mistrust of public health can be rooted in the same concerns
 described under "legitimacy"?"Why does the government need this information" and
 "what (besides public health) does it intend to do with it?" are common questions raised by
 advocates, civil libertarians, and others in response to disparate public health efforts
 including named HIV reporting and childhood immunization registries.
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 health.128 One of the most important determinants of voluntary compli?
 ance is the credibility of the health department. This is true with respect
 to the medical validity of its advice, the rationality and fairness of its pro-
 cedures, and its ability to assure protection from discrimination, ostra-
 cism, and other forms of mistreatment for those who comply with its
 advice.

 The credibility of health departments is also tied to the existence of
 social hostility towards populations at risk and the health department's
 ability to distance itself from social forces or other government agencies
 that are perceived to be hostile. Where health departments fail to do so
 or where they earn mistrust on their own, the effects on health care ac-
 cess and public health compliance can be dramatic. Suspicion of govern?
 ment intentions was a major factor in gay men's individual and organized
 resistance to HIV testing.129 Similarly, the Tuskegee Syphilis Study, in
 which black patients were deliberately denied treatment to allow study of
 the long-term effects of the disease, is cited as a reason that many African
 Americans mistrust health authorities.130 Winning and maintaining the
 trust of those with, or at risk of, communicable disease is a precondition
 for effective programs, which helps explain the importance of solving the
 problems of stigma and social hostility.

 B. Decay of the Public Health Infrastructure

 In 1988, the IOM described the current public health system as "in-
 adequate" to protect the public health through "effective, organized and
 sustained efforts."131 The IOM concluded that the United States has "let

 down [its] public health guard as a nation, and [that] the health of the
 public is unnecessarily threatened as a result."132 Since 1988, little has
 been done to address these concerns.

 Funding for essential public health functions has been in chronic
 decline.133 Overall, the proportion of national health expenditures allo-
 cated to population-based public health initiatives is approximately one
 percent.134 Federal and state budget reductions have so depleted public

 128. See Robert A. Kagan 8c Jerome H. Skolnick, Banning Smoking: Compliance
 Without Enforcement, in Smoking Policy: Law, Politics, and Culture 69, 76-87 (Robert L.
 Rabin 8c Stephen D. Sugerman eds., 1993).

 129. See Karolynn Siegel et al., The Motives of Gay Men for Taking or Not Taking
 the HIV Antibody Test, 36 Soc. Prob. 368, 378-79 (1989).

 130. See Dalton, supra note 51, at 220-21.
 131. IOM, Future of Public Health, supra note 2, at 19.
 132. Id.

 133. See Philip R. Lee, Reinventing Public Health, 270 JAMA 2670, 2670 (1993).
 134. See Kay W. Eilbert et al., Measuring Expenditures for Essential Public Health

 Services 17 (1996). Eilbert and her colleagues base their figures on a survey of nine states.
 These results are consistent with other research findings indicating a declining trend in
 expenditures for public health. During the past two decades, public health funding has
 declined from 1.2? of the national health dollar to 0.9?. See Baker et al., supra note 94, at
 1277. In 1988, the national investment in public health prevention was estimated at three
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 health resources that many public health departments fail to fulfill their
 core functions. Hiring freezes prevent public health agencies from filling
 staff vacancies, overburdened public health departments lack the capacity
 to investigate all reported cases of disease, and poorly equipped public
 health agencies are unable to track new diseases. Furthermore, public
 health resources are being strained by increasing demands to provide in-
 digent care.135 Data suggest that lack of access to regular medical services
 increases populations' vulnerability to reemerging diseases, including tu?
 berculosis136 and measles,137 as well as new ones.138

 Surveillance offers a striking example of the failure to adequately
 support the most basic public health functions. State and local support
 for communicable disease surveillance has declined during the last dec-
 ade with potentially alarming results. The Council of State and
 Territorial Epidemiologists has concluded that

 Our ability to detect and monitor infectious disease threats to
 health is in jeopardy. False perceptions that such threats had
 dwindled or disappeared led to complacency and decreased vigi-
 lance regarding infectious diseases, resulting in a weakening of
 surveillance?the foundation for control of infectious
 diseases.139

 Research has revealed that in 1992, less than $75 million (from all
 sources) was spent on surveillance of eighty or so infectious diseases.140
 Of that, less than $17 million (23%) was spent on diseases other than
 HIV/AIDS, tuberculosis, or STDs.141 Moreover, in many states, very few
 professionals are engaged in this activity; in twenty-four states, there are
 fewer than the equivalent of six full-time professionals per million in the
 population. In twelve states surveyed, no personnel have been dedicated
 to food-borne disease surveillance, despite increasing outbreaks of food-
 borne disease.142

 The decay of the disease control infrastructure is a striking instance
 of the apathy problem in public health. Not all public health goals and
 activities have garnered the same understanding, appreciation, and sup?
 port as medical services have. Thus, this uneven public support has been

 percent of national spending. See CDC, U.S. Dep't of Health 8c Hum. Servs., Estimated
 National Spending on Prevention?United States, 1988, 41 Morbidity 8c Mortality Wkly.
 Rep. 529, 531 (1992).

 135. See Baker et al., supra note 94, at 1277.
 136. See Gostin, supra note 91, at 43-44.
 137. See William L. Atkinson et al., The Resurgence of Measles in the United States,

 1989-1990, 43 Ann. Rev. Med. 451, 457 (1992).
 138. See Wilson, supra note 74, at 93.
 139. Ruth L. Berkelman et al., Infectious Disease Surveillance: A Crumbling

 Foundation, 264 Science 368, 368 (1994).
 140. See Michael T. Osterholm et al., Impediments to Public Health Surveillance in

 the 1990s: The Lack of Resources and the Need for Priorities, J. Pub. Health Mgmt. Prac,
 Fall 1996, at 12-13.

 141. See id.

 142. See id.
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 insufficient to sustain a solid public health infrastructure; indeed, it
 sometimes seems as if the population is simply unaware of the need for a
 stable public health system.143

 C. Changes in Communicable Disease Threats

 It may be that public perception of a public health crisis is necessary to
 rally society to reinvest in the public health infrastructure. If so, nature
 may be cooperating with a vengeance. Throughout most of the twentieth
 century, medicine and public health appeared to be winning the battle
 against communicable diseases. Greater understanding of disease
 processes and rapid development of antibiotics and vaccines dramatically
 decreased the impact of communicable diseases in developed countries.
 In the 1980s, however, the emergence of HIV/AIDS, the reemergence of
 tuberculosis, and the identification of numerous other deadly communi?
 cable diseases in the United States and abroad served as a sobering re-
 minder that communicable diseases continue to threaten the health of

 people worldwide. In the United States, public health agencies have re?
 ported a resurgence of ancient and new viruses, bacteria, and
 protozoans?ranging from HIV and hantavirus to streptococcus
 pneumoniae, E. coli bacteria, and Cryptosporidium.144 In the United States
 alone, infectious agents?apart from those that cause HIV and STDs?
 account for approximately ninety thousand deaths annually; they also ex-
 act a great toll on society by causing an estimated 740 million nonfatal
 illnesses each year.145 Globally, diseases that were once under control,
 such as cholera, dengue, and yellow fever, are now pervasive. In addition,
 new and virulent infectious diseases are emerging, such as Legionnaires'
 disease, Lyme disease, AIDS, and multidrug-resistant tuberculosis. In
 1995, Zaire experienced an outbreak of Ebola, a relatively new disease in
 humans, but one of the most pernicious ever reported. Infectious dis?
 eases remain the leading cause of death worldwide,146 and are, in the
 aggregate, the third leading cause of death in the United States.147

 143. See IOM, Emerging Infections, supra note 74, at 138.
 144. See CDC, Prevention Strategy, supra note 11, at 1-2; Berkelman et al., supra note

 77, at 272.

 145. See McGinnis 8c Foege, supra note 30, at 2209; see generally IOM, Hidden
 Epidemic, supra note 111.

 146. See WHO, Global Health Situations and Projections, Estimates 1992 (1992).
 147. See, e.g., John Timpane, Bugs at the Global Picnic, Phila. Inquirer, Mar. 16,

 1998, at A19 (interview with Stephen Ostroff in the Office ofthe Director, National Center
 for Infectious Diseases, CDC, discussing potential international law problems that could
 arise in efforts to address global threat of infectious diseases). For further discussions on
 the global infectious disease crisis and its impact on international law, see generally Fidler,
 supra note 11; David P. Fidler, Mission Impossible? International Law and Infectious
 Diseases, 10 Temp. Int'l 8c Comp. L.J. 493, 494 (1996); David P. Fidler, Return of the
 Fourth Horseman: Emerging Infectious Diseases and International Law, 81 Minn. L. Rev.
 771, 773 (1997).
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 The "return" of communicable disease challenges public health on
 all levels of its work. Prevention and control of both established and

 emerging microbial threats require health agencies to deploy traditional
 tools of surveillance, vaccination, isolation, quarantine, and treatment,
 often on an international scale. Unfortunately, the decay of and disin-
 vestment in the public health infrastructure has resulted in a public
 health system in the United States and elsewhere that is ill-prepared to
 meet such demands.148 Moreover, health measures aimed solely at mi-
 crobes ignore the behavioral and ecological factors that potentiate dis-

 148. New York City's recent effort to combat a resurgence of tuberculosis illustrates
 both the challenges of combating communicable disease on the microbial, behavioral, and
 ecological levels, and the effects of a decaying health infrastructure on the growth and
 control of an epidemic. Several decades ago, New York City operated a robust public
 health tuberculosis control program. Over time, however, the city allowed the system to
 deteriorate into a modest program with a skeletal staff. The disease was assumed to be a
 thing of the past, and tuberculosis programs therefore lost out in the constant competition
 for scarce public health resources. Meanwhile, tuberculosis was spreading among poor,
 primarily Black and Hispanic New Yorkers with little or no access to health care. From
 1978 to 1992, the number of tuberculosis cases in New York City nearly tripled, and drug-
 resistant tuberculosis made its first notable appearance. See Frieden, supra note 91, at 229.

 The rise of the disease was tied in part to the prevalence of HIV, which increases
 individual susceptibility to tuberculosis, but had as much to do with behavior and social
 conditions as it did with microbes or viruses. Although behavior had relatively little to do
 with becoming infected, it had a great deal to do with whether one completed the arduous
 and lengthy treatment regime necessary to cure the disease. In 1989, less than half of all
 patients in New York City completed treatment; in some hospitals, 89% of the tuberculosis
 patients were lost to follow-up before completing treatment. See id. Many social factors
 contributed to the increase in cases during this time: increased immigration from
 tuberculosis-endemic countries enlarged the pool of carriers; poverty and homelessness
 provided the conditions of crowding, stress, and immunosuppression that facilitate the
 disease's spread; and the dismantling of the public health tuberculosis control system
 exacerbated both problems. See Karen Brudney 8c Jay Dobkin, Resurgent Tuberculosis in
 New York City: Human Immunodeficiency Virus, Homelessness, and the Decline of
 Tuberculosis Control Programs, 144 Am. Rev. Respiratory Diseases 745, 747-49 (1991).

 The initial response in the late 1980s was inadequate. Only when the problem was
 perceived to reach crisis proportions were the resources found to allow effective action. In
 1991, New York City launched a multi-tiered tuberculosis control public health effort that
 included allocating substantial resources to revitalize the city's flagging public health
 infrastructure, restructuring public health programs, and instituting law reform. Public
 health officials initiated institutional infection control procedures (in hospitals, homeless
 shelters, and jails), and designed treatment regimens to manage multi-drug resistant
 infections. The centerpiece of the response, however, was a behavioral intervention. To
 ensure that patients completed their treatment, the city adopted a program of monitoring
 patients through directly observed therapy (DOT), with the health department assuming
 the role of primary health care provider. Reform of public health law was critical in this
 measure. New York City adopted a new tuberculosis control ordinance that set forth clear
 criteria and procedures for exercising compulsory powers and that articulated less
 restrictive alternatives to promote patient compliance than medical isolation or
 confinement. See 24 R.C.N.Y ? 11.47 (1998). Following these efforts, the rate of new
 cases dropped 21% between 1992 and 1994, the city's first substantial decrease in 15 years.
 Epidemiological investigation and analysis suggest that targeted tuberculosis control
 measures successfully interrupted the spread of new infections. See Frieden et al., supra
 note 91, at 229-32.
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 ease threats.149 Population growth, urban migration, and overcrowding
 in the congregate settings of prisons, homeless shelters, mental institu?
 tions, nursing homes, and child care centers facilitate person-to-person
 transmission of disease.150 International travel, migration, refugee move-
 ment, and commercial transport of goods and animals allow diseases to
 move across state, national, and regional boundaries.151 War, poverty,
 malnutrition, homelessness, poor sanitation, an aging population, and
 the global spread of HIV infection and tuberculosis result in increased
 immunosuppression and susceptibility to disease.152 Risk behaviors, such
 as unprotected sex and sharing of drug injection equipment, efficiendy
 transmit certain diseases.153 In addition, changes in the ecosystem (e.g.,
 deforestation, flood, drought, and climatic warming) alter natural envi-
 ronments and increase human exposure to insect vectors and animal res-
 ervoirs.154 Technical innovations, such as large-scale food processing or
 introduction of urban water systems, help distribute microbes rapidly and
 extensively.155 Finally, widespread use of broad spectrum antimicrobial
 medication cultivates new forms of drug-resistant organisms.156

 Factors like these raise the jurisdiction problem. Even the best-run
 public health agency cannot influence all of the circumstances leading to
 infectious diseases in the population. Due to the complex and connected
 causes of disease emergence and reemergence, narrowly focused ap-

 The substantial progress that New York City has made in controlling tuberculosis is
 encouraging. New York City's experience indicates that public health measures directed at
 microbial transmission and individual behavior can control intractable communicable

 diseases, even in populations with a relatively large number of immunosuppressed
 individuals and a comparatively high prevalence of drug-resistant organisms, at least when
 addressed early enough and with sufficient resources.

 At the same time, health officials have done little about the poverty and crowded
 living conditions that bred the disease, let alone the even poorer conditions abroad tied to
 the worldwide pandemic of tuberculosis. Tuberculosis declined in this century because of
 broad improvements in general living and working conditions (and food purity measures).
 The growing incidences of poverty will continue to foster sickness and strain the capacity of
 public health to provide conditions that would better prevent the disease.

 149. See CDC, Prevention Strategy, supra note 11, at 13-14; Wilson, supra note 74, at
 94-95.

 150. See Gostin, supra note 68, at 129-31; Michael T. Osterholm, Infectious Disease
 in Child Day Care: An Overview, 94 Pediatrics 987, 988-89 8c tbl. (1994); Wilson, supra
 note 74, at 91 & tbl.l 92-93.

 151. See Jonathan M, Mann, Preface to Laurie Garrett, The Coming Plague: Newly
 Emerging Diseases in a World Out of Balance, at xi-xiii (1994).

 152. See War and Public Health (Barry S. Levy & Victor W. Sidel eds., 1997); Brudney
 & Dobkin, supra note 148, at 747-49; S. Adolphus Knopf, Tuberculosis as a Cause and
 Result of Poverty, 63 JAMA 1720 (1914).

 153. See IOM, supra note 65, at 47-58.
 154. See Epstein, supra note 71, at 170.
 155. See Wilson, supra note 74, at 93.
 156. See Jeffrey A. Fisher, The Plague Makers: How We Are Creating Catastrophic

 New Epidemics?And What We Must Do To Avert Them 10-26 (1994); Levy, supra note
 70, at 67-68, 95-103; Mitchell L. Cohen, Emerging Problems of Antimicrobial Resistance,
 24 Annals of Emergency Med. 454, 456 (1994).
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 proaches to controlling new communicable disease threats (e.g., target-
 ing specific microbials or particular individuals) are likely to fail.
 Although medical or other interventions aimed at only one of these fac?
 tors may effectively prevent or cure individual cases of disease, prevention
 of large-scale threats requires multifaceted interventions.157 Health agen?
 cies must take a leading role in demonstrating and explaining the links
 between disease and social conditions and practices, and must show how
 public and private action can make a difference.158

 D. The Changing Health Care Environment

 The health care environment is undergoing rapid change. Despite
 the failure of national health care reform, a major restructuring of health
 care delivery is underway,159 driven by efforts to contain costs, devolution
 of authority to the states, and, to a lesser degree, concerns about access to
 care. It is unclear whether these changes will relieve or increase burdens
 on the public health system. The outcome may depend upon the empha-
 sis that states, employers, and third-party payers place on delivery of pre-
 ventive services and on coordination with traditional public health
 activities.

 The question for public health is whether the goals of health care
 system restructuring are sufficiently congruent with those of public
 health. Some commentators question whether ample incentives or stan-
 dards exist to encourage employers and managed care plans to invest in
 disease prevention and whether managed care can, or will, be required to
 cover preventive services.160 Many of the cost-savings from long-term dis?
 ease prevention and health promotion efforts, such as diet counseling,
 smoking cessation, and HIV/AIDS education, are realized only years
 later. If employers change plans frequently?seeking the lowest cost per
 enrollee?little incentive exists for managed care plans to offer effective,
 high-quality, and perhaps more costly preventive services since the plans
 are unlikely to reap the eventual savings from successful preventive
 measures.161

 Existing law does not effectively coordinate or monitor the public
 health services delivered by private providers or managed care plans. A
 substantial danger exists that both policymakers and the public will as-
 sume that managed care organizations are providing a full range of pre-

 157. The CDC's strategy for combating emerging diseases emphasizes four fronts:
 surveillance, applied research, prevention and control, and infrastructure. See CDC,
 Prevention Strategy, supra note 11, at 4-6.

 158. See Burris, supra note 34, at 1609-10; William H. Foege, Expanding the
 Boundaries of Medicine: Targeting a Common Enemy, 266 JAMA 702, 702 (1991); Link 8c
 Phelan, supra note 45, at 80.

 159. See Paul M. Ellwood, Jr. 8c George D. Lundberg, Managed Care: A Work in
 Progress, 276 JAMA 1083, 1084-85 (1996).

 160. See, e.g., Harris Meyer, HMOs May Improve Preventive Care, But Reform Must
 Create Proper Incentives, Am. Med. News, May 23-30, 1994, at 3.

 161. See id.
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 ventive services. This assumption could decrease public support for gov-
 ernment-sponsored preventive efforts or a reduction in resources for
 population-based programs that are unlikely to be covered by managed
 care (e.g., lead paint abatement, substance abuse treatment programs,
 communicable disease surveillance, and individualized control and treat?
 ment efforts). Because there are disincentives to provide preventive care,
 private medical practitioners, hospitals, and managed care organizations
 will be able to maintain and improve the health of the population only
 where government public health agencies remain strong partners. Gov?
 ernment partnership is also necessary, because, "[w]hen health emergen-
 cies strike a community, the citizens will pressure the local governmental
 health officials, not the administrators or medical leadership of the man?
 aged care organizations, community care networks, or hospitals, for ac?
 tion on behalf of the community as a whole."162 Ultimately, government
 cannot and should not seek to avoid responsibility for protecting public
 health.

 IV. The Current Status of State Public Health Law:

 Antiquity, Redundancy, and Ambiguity

 To assess the current status of communicable disease law, we sur-
 veyed statutes in fifty states and two territories163 of the United States.
 Using standard legal research methods, we collected the statutes in every
 jurisdiction that set forth the powers and duties of health departments
 with respect to communicable disease control, and determined their
 ages. These included both laws addressing communicable diseases
 broadly and statutes addressing particular diseases or classes of disease,
 such as tuberculosis or sexually transmitted diseases.164

 The results revealed that state public health laws vary significantly in
 definitions, methods, age, and scope?so significantly, in fact, that the
 data defy useful tabulation or categorization.165 The law in many states
 consists of successive layers of statutes and amendments, built up over

 162. Baker et al., supra note 94, at 1277.
 163. The District of Columbia and Puerto Rico.

 164. States classify diseases using such terms as "communicable diseases," "sexually
 transmitted diseases," or "vaccine-preventable diseases." States may also treat some diseases
 separately under what we refer to as disease-specific statutes. The discussion in this section
 uses the state's chosen term (e.g., venereal disease and vaccine-preventable disease) when
 discussing specific statutes that use these distinctions. We use the term communicable
 disease, however, when describing statutes in general or any disease caused by a pathogen
 (bacteria, virus, parasite, or other) which can be transmitted from one person to another
 (through air, water, food, contact with blood or body fluids, or insect or animal vectors).

 165. Cf. Lawrence O. Gostin, Public Health Strategies for Confronting AIDS:
 Legislative and Regulatory Policy in the United States, 261 JAMA 1621, 1622-23 (1989)
 (tabulating state HFV-related laws); Lawrence O. Gostin 8c Zita Lazzarini, Prevention of
 HIV/AIDS Among Injection Drug Users: The Theory and Science of Public Health and
 Criminal Justice Approaches to Disease Prevention, 46 Emory LJ. 587, 601-09, 616-24,
 632-40 (1997) (tabulating state paraphernalia and needle prescription laws).
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 one hundred years or more in response to disease epidemics.166
 Although states sometimes follow each other in crafting legislation fo?
 cused on particular topics, the health codes in their entirety have evolved
 independendy, leading to profound variation in the structure, substance,
 and procedures for detecting, controlling, and preventing communicable
 diseases.167 Only a few states have rewritten or consolidated their laws
 into a unified set of statutes that apply to the full range of modern dis?
 eases and conditions and that reflect contemporary legal standards. This
 Part reviews our findings and discusses their impact on practical efforts to
 implement effective public health responses to communicable diseases.

 The most striking characteristic of state disease control law, and the
 one that underlies most of its defects, is its overall antiquity. Although
 some statutes have been amended over the years, many consist substan-
 tially of elements that are forty to one hundred years old. Because com?
 municable disease laws in the United States have been passed piecemeal,
 in response to specific disease threats, they tell the history of disease con?
 trol in America much as geologic strata tell the history of the earth. In
 the eighteenth century, communicable disease statutes focused primarily
 on smallpox, though quarantine regulations were generally applied to
 any identified disease or "fever" that might be perceived as a threat.168 A
 reliance on coercive reactive control methods?particularly nuisance
 abatement, quarantine, and isolation?can be said to form the deepest
 layer of American disease control law, a layer that is often invisible, but
 that still shapes the structure of the statutory landscape. In the nine-
 teenth century, states and municipalities enacted regulations in response
 to periodic epidemics of yellow fever169 and cholera.170 These laws also
 relied heavily on sanitation, quarantine, and isolation, though case-find-
 ing and treatment began successively to play more prominent roles as the
 prevailing understanding of disease changed to reflect the acceptance of
 germ theory.171 Increasing attention was also paid to tuberculosis, which

 166. See Gostin, supra note 1, at 476.
 167. There has never been a uniform or model public health code, or a restatement,

 that would have promoted interstate consistency.
 168. See John B. Blake, Public Health in the Town of Boston, 1630-1822, at 105-07

 (1959); John Dufry, A History of Public Health in New York City, 1625-1866, at 53-57
 (1968); Elizabeth Fee, The Origins and Development of Public Health in the United
 States, in 1 Oxford Textbook of Public Health 35, 36 (Roger Detels et al. eds., 3d ed.
 1997); Wendy E. Parmet, Health Care and the Constitution: Public Health and the Role of
 the State in the Framing Era, 20 Hastings Const. L.Q. 267, 285-302 (1993); Elizabeth C.
 Tandy, Local Quarantine and Inoculation for Smallpox in the American Colonies
 (1620-1775), 13 Am. J. Pub. Health 203, 204 (1923); Elizabeth C. Tandy, The Regulation
 of Nuisances in the American Colonies, 13 Am. J. Pub. Health 810 (1923).

 169. See John H. Ellis, Yellow Fever and Public Health in the New South 37-59
 (1992).

 170. See Charles E. Rosenberg, The Cholera Years 4-8 (2d ed. 1987); Rosenkrantz,
 supra note 20, at 3 & n.2.

 171. See Pearce, supra note 42, at 678-79; Susser 8c Susser (pt. 1), supra note 42, at
 668-70.
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 was one of the leading causes of death, but whose chronic and endemic
 nature had tended to disguise its importance.172 In the 1890s, New York
 health officials introduced reporting of tuberculosis cases, which, after
 some powerful early opposition, was widely adopted and helped set the
 pattern for tracking other diseases.173 Continuing efforts to control
 syphilis in the first half of the twentieth century led to statutes authoriz?
 ing premarital screening, reporting, contact tracing, and involuntary
 treatment.174 Throughout this period legislatures responded to other
 epidemics, such as poliomyelitis and influenza, with disease-specific
 laws.175 In the latter part of the twentieth century, legislatures addressed
 HIV/AIDS with AIDS-specific statutes, adding yet another layer.176

 Older laws also reflect legal problems?and solutions?that are
 rather different from those arising in public health today. For much of
 the nineteenth century, lawyers agreed that the state's power to act arose
 from the police power and was limited primarily by the common law doc-
 trines of sic utere tuo, ut alienum non laedas and salus populi supreme lex.177

 172. See, e.g., Rene Dubos 8c Jean Dubos, The White Plague: Tuberculosis, Man and
 Society 8-10 (1952); CDC, U.S. Dep't of Health & Hum. Servs., Tuberculosis Control
 Laws?United States, 1993, 42 Morbidity & Mortality Wkly. Rep.: Recommendations and
 Reps., Nov. 12, 1993; Fox, supra note 73, at 175; Gostin, supra note 1, at 477-78.

 173. See Fox, supra note 73, at 190.
 174. See Brandt, supra note 38, at 122-60.
 175. See Nat'l Office of Vital Stat, Vital Statistics Special Reports Reported Incidence

 of Selected Notifiable Disease: United States, Each Division and State, 1920-1950, 37 Nat'l
 Summaries 1180 (1953).

 176. South Dakota's communicable disease control law provides a good illustration of
 the layered character of unreformed public health law. The state code's chapter on
 disease control begins with six sections passed between 1877 and 1915, which have not
 been substantively amended since 1939. See S.D. Codified Laws ?? 34-22-1 to -6 (Michie
 1994). They provide for measures such as compulsory vaccination for smallpox (for a
 controversial legal issue at the turn ofthe century, seejacobson v. Massachusetts, 197 U.S.
 11 (1905)), quarantine of people with smallpox or other infectious diseases, local authority
 to designate quarantine hospitals, and the state's power to "establish and enforce a system
 of quarantine against the introduction . . . of any plague or other communicable disease by
 common carriers doing business across its borders." S.D. Codified Laws ? 34-22-1.
 Jumping in time and subject matter, most of the remaining sections, passed between 1963
 and 1968, address tuberculosis control. See id. ?? 34-22-7 to -40. One section, passed in
 1989, seems to reflect the nationwide trend of that period to protect HIV confidentiality,
 though the provision itself applies to all communicable disease reports. See id. ? 34-22-
 12.1.

 177. See, e.g., 1 John F. Dillon, Commentaries on the Law of Municipal Corporations
 166-73 (Boston, Little, Brown 8c Co., 3d ed. 1881); Fortunatus Dwarris & Platt Potter, A
 General Treatise on Statutes: Their Rules of Construction, and the Proper Boundaries of
 Legislation and of Judicial Interpretation 444-46 (Albany, William Gould & Sons 1871);
 Ernst Freund, The Police Power: Public Policy and Constitutional Rights 67, 109, 116, 131
 (1904); Christopher G. Tiedeman, A Treatise on the Limitations of Police Power in the
 United States 102-03 (St. Louis, F.H. Thomas Law Book Co. 1886).

 Sic utere may be translated "use your own so as not to injure another"; salus populi as
 "the welfare of the people is the supreme law."

 For the definitive account of nineteenth-century health and safety regulation, see
 generally William J. Novak, The People's Welfare: Law and Regulation in Nineteenth-
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 Under these maxims, public health measures were justified by their ne-
 cessity, which was to be assessed by a judge applying familiar common law
 principles, with the degree of deference to be paid to health officials be-
 ing an often decisive issue.178 Cases challenging health actions often
 turned on the existence of a nuisance-like threat justifying the measure,
 and early health statutes were often designed to clarify the authority of
 health officials to conclusively declare unhealthy conditions to be nui-
 sances. The problem of authority to declare and abate nuisances was par-
 ticularly salient for local governments, whose authority was generally a
 matter of legal dispute throughout the nineteenth century and was strait-
 ened by the strict scrutiny of state delegations known as Dillon's Rule.179
 Hence, grants of power to health officials and local governments tended

 Century America (1996) [hereinafter Novak, The People's Welfare]; William J. Novak,
 Common Regulation: Legal Origins of State Power in America, 45 Hastings LJ. 1061
 (1994); William J. Novak, Public Economy and the Well-Ordered Market: Law and
 Economic Regulation in 19th-Century America, 18 L. 8c Soc. Inquiry 1 (1993).

 For the most recent thorough analysis of the law of the police power, see Scott M.
 Reznick, Empiricism and the Principle of Conditions in the Evolution of the Police Power:
 A Model for Definitional Scrutiny, 1978 Wash. U. L.Q. 1. The author's historical analysis is
 somewhat blunted by his effort to derive legal doctrines relevant today.

 178. Doctrine required deference to legislative determinations of what was necessary
 for public health, yet also required courts to determine whether a challenged action was,
 in fact, justified by necessity. Tiedeman's discussion illustrates the contradiction that
 entails: the determination of what is a nuisance is solely legislative, so

 [t]he courts cannot reverse the legislative decree in such a case; it is not in any
 sense a judicial question. But the police power of the legislature, in reference to
 the prohibition of nuisances, is limited to the prohibition or regulation of those
 acts which injure or otherwise interfere with the rights of others. The legislature
 cannot prohibit a use of lands, which works no hurt or annoyance to the
 neighbors or adjoining property. The injurious effect of the use of the land
 furnishes thejustification for the interference ofthe legislature. . . . A certain use
 of lands, harmless in itself, does not become a nuisance, because the legislature
 has declared it to be so. The legislature can determine whether it will permit or
 prohibit the doing of a thing which is harmful to others, in the proper
 consideration of the public welfare; but it cannot prohibit as a nuisance an act
 which inflicts no injury upon the health or property of others. If the harmful or
 innocent character of the prohibited use of lands furnishes the test for
 determining the constitutionality of the legislative prohibition, it is clearly a
 judicial question, and it is certainly not within the legislative discretion, whether
 the prohibited act or acts work an injury to others.

 Tiedeman, supra note 177, at 426-27. Novak emphasizes that health measures were
 pervasive, yet rarely challenged, and when challenged were rarely overturned. See Novak,
 The People's Welfare, supra note 177, at 208-17. This does not, however, compel the
 conclusion that health officials did not face problems with the limits of their authority.
 Health officials today also enjoy broad power on paper, yet they and their lawyers still
 spend considerable effort trying to understand and predict where the law will set limits on
 public health work.

 179. See Hendrik Hartog, Public Property and Private Power: The Corporation ofthe
 City of New York in American Law, 1730-1870, at 220-39 (1983). Dillon's Rule was a
 widely accepted canon of interpretation that required courts to strictly construe
 delegations of authority by the state to local governments. Given the prevailing doctrine
 limiting judicial review of state legislation, the rule of strict construction of delegations to
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 to be made in broad terms.180 State and local boards of health (and even
 for a while a national board) proliferated after the Civil War, entailing a
 boom in public health legislation,181 some of which is still in force today.

 Yet even as states were developing the modern administrative struc?
 ture of public health in legislation, the legal analysis of public health
 measures was changing. As both Wendy Parmet and William Novak have
 recendy shown, the last third of the nineteenth century saw the constitu-
 tionalization of public health law. At least in legal doctrine, the focus
 moved from common law, necessity-based limits on the police power to

 local governments "provided one [important] technique for justifying judicial
 intervention" to block actions judges regarded as unwarranted. Id. at 235.

 180. New York's 1866 Act creating a sanitary district for New York City is often cited as
 a good example. See An Act to create a Metropolitan Sanitary District and Board of
 Health therein for the preservation of Life and Health, and to prevent the spread of
 Disease, ch. 74, 1866 N.Y Laws 114 [hereinafter New York Act]; Rosenberg, supra note
 170, at 191. The new sanitary district embraced all or part of five counties in the New York
 area, with a board including police commissioners, physicians, and the health officer of the
 port. The New York Act granted the Board of Health sweeping authority to contract for
 street cleaning, and appointed a full-time superintendent to execute the Board's orders
 and to supervise an adequate staff, which consisted of two assistant superintendents, up to
 fifteen sanitary inspectors, and such number of clerks, servants, and lawyers necessary to
 fulfill the Board's duties. All existing public health authority was consolidated in the
 Board.

 Central to its work was the authority to abate conditions which, "in the opinion of said
 Board (whether as a whole or in any particular), be in a condition or in effect dangerous to
 life or health." New York Act, at 125. The Board, on notice, could abate the nuisance and
 charge the owner and lessees, providing a hearing only if requested by the subject. See id.
 The statute required reporting of births and deaths by next of kin, on pain of a ten-dollar
 fine, and authorized the Board to exact specific reports concerning health matters from all
 manner of businesses and institutions. See id. at 124-25. The Board had the power to
 arrest "any person who shall . . . violate, or do or be engaged in doing, or committing . . .
 any act or thing forbidden by this act." Id. at 128-29. The Board was given an explicit
 mandate to

 use all reasonable means for ascertaining the existence and cause of disease or
 peril to life or health, and for averting the same. . . . And said Board may take
 measures, and supply agents, and afford inducements and facilities for general
 and gratuitous vaccination and disinfection, and may afford medical relief to and
 among the poor . . . as in its opinion the protection of the public health may
 require, and may remove or cause to be removed to a proper place . . . any person
 sick with small pox or other contagious disease. And in the presence of great and
 imminent peril to the public health . . . by reason of impending pestilence, it shall
 be the duty of said Board to take such measures and to do and order, and cause
 to be done, such acts and make such expenditures . . . for the preservation of
 health . . . as it may in good faith declare the public safety and health to demand,
 and the Governor of the State shall also in writing approve.

 Id. at 131.

 181. See, e.g., Ellis, supra note 169 (examining the impact of Yellow Fever on
 development of public health in 1870s); Fitzhugh Mullan, Plagues and Politics: The Story
 of the United States Public Health Service 19-26 (1989) (tracing the history of the federal
 health board); Charles V. Chapin, History of State and Municipal Control of Disease, in A
 Half Century of Public Health 133, 137-38 (Mazyck P. Ravenel ed., 1970) (describing
 growth of health agencies).
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 limits based on individual rights derived from the Fourteenth Amend?
 ment, which was then beginning to be enforced against the states.182 In
 their legal as in their medical aspect, the first generation of modern pub?
 lic health laws was looking backward at the last case, not forward to the
 next.

 Certainly, old laws are not necessarily bad laws. A well-written statute
 may remain useful, efficacious, and constitutional for many decades.183
 Nevertheless, old public health statutes that have not been substantially
 altered since their enactment are often outmoded in ways that directly
 reduce both their efficacy and their conformity with modern standards.
 These laws often do not reflect contemporary scientific understandings of
 disease, current treatments of choice, or constitutional limits on states'
 authority to restrict individual liberties.184 Laws enacted with different
 diseases in mind, at very different moments in time, may deploy different
 and inconsistent legal or medical approaches to similar disease control
 problems. Conversely, older statutes, codifying superannuated methods,
 may be used by opponents of current public health policies to support a
 return to "traditional" policies that many present officials regard as
 inappropriate.

 Health laws reflect the understanding of and method for addressing
 disease that prevailed at the time they were passed. We face different
 sorts of threats today than we did fifty or a hundred years ago, and we
 have different ways of dealing with them. State health codes typically con-
 tain laws that are simply no longer relevant and fail to address new ap?
 proaches to disease control. A few examples will illustrate these
 problems.

 Older statutes were typically written in contemplation of diseases that
 were transmitted by casual, often airborne, means. A South Dakota stat?
 ute passed in the late 1800s, and last amended in 1977, for instance,
 makes it a misdemeanor for a person infected with a "contagious disease"

 182. See Novak, The People's Welfare, supra note 177, at 235-48; Wendy E. Parmet,
 From Slaughter-House to Lochner: The Rise and Fall of the Constitutionalization of
 Public Health, 40 Am. J. Legal Hist. 476 (1996). The shift was hardly sudden, and necessity
 remains an important practical consideration in public health cases to this day. Even
 Jacobson v. Massachusetts, 197 U.S. 11 (1905), the case that marks the beginning of the
 application of modern constitutional analysis to disease control law, can be seen on careful
 reading to rely on an assessment of the objective necessity for the challenged vaccination
 program. See Scott Burris, Rationality Review and the Politics of Public Health, 34 Vill. L.
 Rev. 933, 961-65 (1989).

 183. Conversely, new laws can be bad, too. In 1997, the Oklahoma legislature
 amended and reenacted a statute entitled "Diseased persons?Marriage or sexual
 intercourse" that forbids people infected with venereal disease to many, Okla. Stat. Ann.
 tit. 63, ? 1-519 (West Supp. 1998), despite a 1993 federal court decision striking down a
 similar Utah statute forbidding marriage by people with HIV. See T.E.P. v. Leavitt, 840 F.
 Supp. 110 (D. Utah 1993).

 184. For a discussion of the inappropriateness of an old measure for a new disease,
 see Wendy E. Parmet, AIDS and Quarantine: The Revival of an Archaic Doctrine, 14
 Hofstra L. Rev. 53 (1985).
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 to "intentionally [expose] himself . . . in any public place or thorough-
 fare."185 This might have made some sense in a time when diseases such
 as influenza, diphtheria, and measles were significant sources of serious
 illness and death, but it serves little purpose today. Perambulation by
 people with the flu may be impolite, but it is not a major health threat,
 and efforts to bar the streets to people who do not pose a significant risk
 would often violate modern disability discrimination law.186 Nor, when
 health officials do occasionally impose isolation (for example, to control
 a measles outbreak), do they run into the sort of resistance that might
 require legal action to contain. More importantly, a law based on
 preventing casual transmission of airborne diseases obviously has litde
 pertinence to the sexually transmitted and blood-borne pathogens that
 principally occupy health authorities today.

 Methods may change even when the disease does not. New Jersey's
 basic communicable disease law includes a provision that was enacted in
 1902 and last amended in 1915, authorizing the relevant state and local
 health authority to "[rjemove to a proper place ... all articles within its
 jurisdiction, which in its opinion, shall be infected with any matter likely
 to communicate disease and to destroy such articles, when in its opinion
 the safety of the public health requires it."187 This was state-of-the-art
 practice to control fevers and smallpox in the mid-nineteenth century,
 but was probably already antiquated when it was enacted.188

 The problem is not confined simply to diseases that are no longer
 prevalent. In former times, the main approach to tuberculosis control
 was isolation. Patients were confined to specialized sanitoria, and the law
 assured that cases were identified and patients routed to the proper facili-
 ties. Effective treatment was not available until the discovery of strepto-
 mycin in the late 1940s, and appeared to be so effective that the system of

 185. S.D. Codified Laws ? 34-22-5 (Michie 1994). In a similar vein, an 1895 New
 Jersey statute forbids common carriers to "accept for transportation . . . within this state
 any person affected with a communicable disease or any article of clothing, bedding, or
 other property so infected" without a license from the local board of health. NJ. Stat.
 Ann. ?26:4-11 (West 1996).

 186. See Crowder v. Kitagawa, 81 F.3d 1480, 1481 (9th Cir. 1996) (holding that threat
 of disease did notjustify excessively stringent quarantine of blind plaintifFs guide dog).

 187. NJ. Stat. Ann. ? 26:4-2 (g).
 188. Conceivably one might try to rely on this authority to address a modern problem,

 such as toxic waste, but quite apart from whether such reliance would be necessary, an
 agency lawyer might stumble over an argument that a barrel of uranium tailings was
 "infected" with matter "likely to communicate disease." Id.

 It is not uncommon for state legislatures to reenact laws that clearly harken back to a
 different medical age. In 1949, for example, Connecticut reaffirmed local health officials'
 authority to enact landed quarantine to "interdict communication" between towns during
 disease epidemics. 1997 Conn. Acts 97-10 ? 6 (Spec. Sess.) (repealing 1997 Conn. Acts
 97-8 ?87 (Spec. Sess.) (repealing Conn. Gen. Stat. Ann. ?? 19a-217 (West 1997))).
 California, by the way, takes the opposite position. See Cal. Health 8c Safety Code ? 120205
 (West 1996).
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 public health control ofthe disease was dismantled.189 When tuberculo?
 sis reemerged as a serious threat in the past decade, control relied on a
 new strategy, directly observed therapy (DOT), that ensured that patients
 would complete their treatment. To effectively implement DOT, health
 officials found they needed new legal powers and procedures, including
 the power to require treatment and a set of less restrictive alternatives to
 promote patient compliance than medical isolation or confinement.190
 However, many states have yet to address DOT. Older statutes, such as
 Montana's, provide authorization only for compulsory examination and
 actually forbid compulsory treatment.191

 Through a process of accretion, the majority of states have come to
 have two and often three classes of communicable disease law: those

 aimed at traditional STDs (or venereal diseases), including gonorrhea,
 syphilis, chlamydia, and herpes; those targeted at specific currently or his-
 torically pressing diseases, such as tuberculosis and HIV; and those appli-
 cable to "communicable" or "contagious" diseases, a residual class of con?
 ditions ranging from measles to malaria whose control does not usually
 seem to raise problematic political or medical issues.192 A few states have
 largely eliminated these distinctions by revising their statutes to apply a
 unified disease control system.193

 The statutory schemes that retain multiple disease classifications
 often vary considerably from section to section in the authority they con-
 fer upon health authorities. Enforcement procedures, including due

 189. See Sheila M. Rothman, Living in the Shadow of Death: Tuberculosis and the
 Social Experience of Illness in American History 194-252 (1994).

 190. See Frieden et al., supra note 91, at 229-33; see, e.g., New York City Health Code
 Amendments, 24 R.C.N.Y. ? 11.47 (1993).

 191. See Mont. Code Ann. ??50-17-103 to -113 (1993). Education is another
 example. Despite its primacy as a tool against communicable disease, it is barely reflected
 in enabling law. Although many health codes include education in the roster of health
 department duties, we located only one discrete statute that sets out a broadly defined
 educational mission. See Mich. Comp. Laws Ann. ? 333.2237 (West 1992); see also 105 111.
 Comp. Stat. Ann. 110/5 (West 1993) (creating critical health problems educational
 advisory board).

 Even basic public health measures, like surveillance, are subject to technological
 change. All states require doctors, laboratories, and other appropriate people to report
 cases of disease to health departments, but state law remains silent on behavioral risk factor
 surveillance. See, e.g., Tex. Health 8c Safety Code Ann. ?? 81.041-.045 (West 1992)
 (reporting provisions, revised in 1989, do not address behavior).

 192. See, e.g., Mont. Code Ann. ?? 50-16-101 to -18-113 (1993); Neb. Rev. Stat. ?? 71-
 3601 to -3614 (1996); NJ. Stat. Ann. ? 26:4-1 to -130 (West 1996) (providing separate
 sections for communicable diseases, venereal diseases, typhoid, tuberculosis, and
 "communicable diseases [introduced] by vessels").

 193. See, e.g., Tex. Health 8c Safety Code Ann. ? 81 (West 1992 8c Supp. 1998); Minn.
 Stat. Ann. ?? 144.989-.993 (West 1996). Of course, consolidation may only be temporary.
 Texas consolidated its statute in 1989, but since then has enacted several provisions dealing
 solely with HIV. See Tex. Health 8c Safety Code Ann. ?? 81.050-.052, .090, .102-.103, .109.
 Similarly, applying the same set of criteria to all diseases is no benefit if the criteria
 themselves are out-of-date or otherwise insufficient. See, e.g., D.C. Code Ann. ?? 6-118 to
 -134 (1995).

This content downloaded from 198.11.30.2 on Sun, 09 Jul 2017 20:29:00 UTC
All use subject to http://about.jstor.org/terms



 1999] THE LAW AND THE PUBLIC'S HEALTH 109

 process guarantees and criteria for the exercise of coercive powers, may
 also vary according to classification. Two examples illustrate the obvious
 problems.

 In Colorado's disease control statute, there are separate sections for
 venereal diseases, tuberculosis, and HIV, among many other conditions.
 All three sections authorize compulsory control measures, but vary signifi?
 cantly in the procedures required and the public health philosophy ex-
 pressed.194 Whereas the venereal disease statute simply empowers com?
 pulsory examination whenever health officials deem it necessary, the HIV
 sections set out a list of increasingly intrusive options, requiring use of the
 least restrictive, and place the burden of proof on the health department
 to show a danger to public health.195

 Idaho's minimalist communicable disease law has a chapter on "Con?
 trol of Venereal Diseases" that has been amended in several sections to

 apply also to hepatitis B and HIV.196 It includes provisions for testing of
 prisoners, compulsory examination, and quarantine. The code, which
 has chapters ranging from "Sale and Disposal of Batteries" to "Artificial
 Insemination," is otherwise almost silent on the score of communicable
 diseases.197 A section on local health powers mentions communicable dis?
 eases and infections in a long list of conditions subject to abatement as
 nuisances.198

 The single greatest problem with these disease classification patterns
 is that they are arbitrary and outdated in light of current approaches to
 disease control and causation. The revision of state codes to comprehen-
 sively address all communicable disease threats under a unified heading
 better reflects the modern understanding of the complex interaction of
 microbes, individual behavior, and ecology. Pressing health threats like
 HIV and hepatitis can be transmitted sexually, perinatally, or through
 contact with blood or other bodily fluids (e.g., shared injection equip-
 ment or blood transfusions). Their control depends on a range of meas?
 ures aimed at case-finding, behavior change, and changes in community

 194. See Colo. Rev. Stat. ?? 25-4-404 (addressing VD), 25-4-506 to -507 (addressing
 TB), 25-4-1406 to -1407 (addressing HIV) (1997).

 195. For example, the state or local health department bears the burden of proving
 danger to the public. See Colo. Rev. Stat. ? 25-4-1406(1). After meeting that burden, the
 department may: require the person to be examined or tested for HIV infection, see id.
 ? 24-4-1406(2) (a); require the person with HIV infection to undergo counseling on how to
 avoid infecting others, see id. ? 24-4-1406(2) (b); issue a cease and desist order from
 specified conduct which endangers others, see id. ? 24-4-1406(2) (c); and enforce such
 order "by imposing such restrictions upon the person as necessary to prevent the specific
 conduct which endangers the health of others," id. ? 24-4-1406(3). The statute requires
 that restrictive measures "shall be used as the last resort when other measures to protect
 the public health have failed, including all reasonable efforts . . . to obtain voluntary
 cooperation of the individual. . . . [T]he measures shall be applied serially with the least
 intrusive measures used first." Id. ? 24-4-1406(1).

 196. Idaho Code ?? 39-601 to -610 (1993 8c Supp. 1997).
 197. See id. ?? 39 et seq.
 198. See id. ? 39-420.
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 norms and practices,199 and is not effectively addressed with pigeonhole
 classifications.

 STD statutes tend to be particularly problematic in their evocation of
 a punitive, stigmatizing attitude. Older STD statutes, usually called vene?
 real disease statutes, commonly allow severe restrictions on liberty, often
 based on vague or nonexistent criteria.200 For example, a New Jersey stat?
 ute authorizes local health officers to order a compulsory medical exami?
 nation of any person suspected of having a venereal disease.201 These stat?
 utes frequently single out a specific group or profession (often
 commercial sex workers and, less often, their clients) for particularly
 harsh treatment. The New Jersey statute automatically classifies prosti-
 tutes as suspect or "lewd persons" who "may be required to submit to an
 examination at any time."202 In approximately half of the states, public
 health statutes specify the intentional, reckless, or knowing spread of ve?
 nereal disease as a criminal offense.203

 Furthermore, separate classification creates unnecessary political
 and administrative complications. An important function of public
 health statutes is to define when and under what conditions public health
 officials are authorized or mandated to exercise public health powers.
 Public health officials should be concerned with the degree of danger to
 the community posed by the health problem, the existence of an effective
 public health intervention to reduce that danger, and the potential lib?
 erty and privacy burdens of those interventions. Overly specific disease
 classification gets this backward, specifying powers based on the causal
 agent instead of the appropriate control strategy. And because the health
 department's powers may depend upon the pigeonhole in which the dis?
 ease is placed, deciding how to classify an infectious disease can be time-
 consuming and politically charged.204

 Statutes that overclassify also leave holes in coverage. For example,
 although Colorado's health authorities arguably have overall authority to
 institute measures against the burgeoning epidemic of hepatitis or the
 newly recognized problem of hantavirus, these diseases do not naturally
 fall under any of the current headings in the disease control law, and so
 none of the specified powers and procedures clearly apply.205 The de-

 199. See, e.g., Marks et al., supra note 49 (discussing the influence of community
 practice and social norms on the prevention habits of HIV-positive individuals).

 200. See Mont. Code Ann. ??50-18-101 to -113 (1993); NJ. Stat. Ann. ?26:4-32
 (defining "suspected person"), 26:4-30 to -31, 26:4-35 (providing for compulsory
 examination) (West 1994). Both New Jersey statutes were enacted in 1918 and have not
 been amended since the 1930s.

 201. See NJ. Stat. Ann. ? 26:4-30 to -31, 26:4-35.
 202. Id. ? 26:4-32.
 203. See generally Martha A. Field 8c Kathleen M. Sullivan, AIDS and the Criminal

 Law, 15 L. Med. 8c Health Care 46 (1987).
 204. See, e.g., New York State Soc'y of Surgeons v. Axelrod, 572 N.E.2d 605, 606-10

 (N.Y. 1991).
 205. See supra note 192 and accompanying text.
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 partment could make new rules, or list hepatitis as a venereal disease, or
 ask for new powers from the legislature, but in any case health authorities
 would have to deal with needless legal formalities arising entirely from
 the form of state law.

 There are legitimate reasons to treat some diseases separately. Most
 recendy, the resurgence of tuberculosis required new powers to enforce
 DOT, a new and unique intervention. Yet even in such a case, at least
 part of the problem came from poor health laws in the first place. A
 general communicable disease statute that authorized health officials to
 fashion orders deploying current disease control measures under a signif-
 icant risk standard would have sufficed to empower health officials to en?
 force DOT, without new legislation.206

 Privacy protection has long been an important way for health agen?
 cies to address the problem of trust. Increasingly, it has become the
 linchpin of health authorities' approach to the problems of stigma and
 social hostility. Despite this ever-more important role in health practice,
 however, the legal protection of health privacy is uneven, not simply
 across the states, but within them. States generally provide some protec?
 tion to health data collected for public health purposes, though the grad-
 ing of the offense varies greatly. Most states treat violations as a misde-
 meanor,207 while a few punish official violators by dismissal,208 and some
 provide no penalty at all.209

 It is quite common for the level of protection to vary with the type of
 disease.210 Privacy protections for persons with STDs, for example, are
 typically much stronger than those for persons with tuberculosis and
 other infectious diseases, though even these statutes vary considerably in
 the extent of protection they provide.211 State communicable disease

 206. See infra Section V.A.4.

 207. See, e.g., Colo. Rev. Stat. ? 25-1-122 (1997); Neb. Rev. Stat. ? 71-506 (1996). See
 generally Gostin et al., supra note 73, at 1924 (noting that at least forty states reported civil
 and/or criminal penalties for unauthorized disclosure).

 208. See, e.g., Cal. Civ. Code ? 1798.55 (West 1998); Fla. Stat. Ann. ? 381.408.05
 (West 1994); Ind. Code Ann. ? 16-41-8-1 (Michie 1998).

 209. See, e.g., Tex. Health 8c Safety Code Ann. ? 81.046 (West 1992 & Supp. 1998).
 However, Texas has a separate HIV confidentiality provision that does contain penalties.
 Seeid. ?81.103 (West 1992).

 210. See, e.g., Cal. Civ. Code ? 1798.24; N.Y. Pub. Health Law ?? 2306, 2782
 (McKinney 1993 & Supp. 1998).

 211. For example, the South Dakota statute states:
 The identity of any individual appurtenant to an investigation conducted
 pursuant to a report of a venereal disease shall be maintained in strictest
 confidence within the venereal disease control system, and any information
 obtained from that individual may not be disclosed in any action in any court or
 before any tribunal, board or agency.

 S.D. Codified Laws ? 34-23-2 (Michie 1994) (enacted in 1919, last amended in 1978).
 Often, STD statutes prohibit the release of personal information, even in response to
 subpoena. See Cal. Health & Safety Code ?? 120975 &: 120980 (West 1996); Wis. Stat. Ann.
 ? 252.11 (West 1997). Some states, such as New Jersey, grant broad discretion to
 whomever holds the confidential information, permitting disclosure if "necessary in order
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 laws require physicians, hospitals, laboratories, and others to report speci-
 fied diseases to state or local health departments and usually place limits
 on disclosures by the health department.212 Compared to STD statutes,
 communicable disease statutes may allow more or broader exceptions for
 disclosure. Disclosures are most often allowed for statistical purposes or
 to enforce public health laws. In addition, many states authorize disclo?
 sure pursuant to subpoena or court order.213 Other states place disclo?
 sure within the discretion of public health officials.214 The protection of
 HIV confidentiality has followed this pattern in a network of HIV-specific
 state laws of quite varying coverage.215 Weak or strong, older statutes?
 and even the recent generation of HIV-specific provisions?neither re?
 flect nor address the privacy challenges posed by computerized records
 and the associated developments in the use of health information by in-
 surers, governments, and researchers.

 Some states have reformed their laws to protect all information that
 the government collects, including communicable disease data, under a
 single statute.216 A small number of states have adopted legislation based
 upon a model statute for protecting and disclosing public health data.217
 Montana's Government Health Care Information Act, which applies to
 information held by public agencies, provides strong protection for pub?
 lic health data and permits disclosure only with the individual's consent
 or for narrowly tailored public health purposes.218 These include: to de?
 partment or outside researchers for statistical analysis; to medical person?
 nel where necessary to protect the subject's life or health; to the subject's
 contacts pursuant to tuberculosis or STD control laws; to state or federal
 officials as required by disease reporting provisions; to another state or
 local health department to control disease or provide services to the sub?
 ject; and to other government agencies to report cases of child abuse.219

 to protect the health or welfare of the person or of his family or of the public." NJ. Stat.
 Ann. ? 26:4-41 (West 1996) (enacted in 1917 and last amended in 1952); see also Gostin et
 al., Information Infrastructure, supra note 73, at 1924.

 212. See Gostin et al., supra note 73, at 1923 (stating that 42 of 52 jurisdictions
 responding to the survey reported specific confidentiality protections for communicable
 disease data).

 213. See, e.g., Ark. Code Ann. ? 20-15-904 (Michie 1991); Haw. Rev. Stat. Ann. ? 325-
 101 (Michie 1996).

 214. See, e.g., Pa. Stat. Ann. tit. 35, ? 521.15 (West 1998).
 215. Compare, e.g., Pa. Stat. Ann. tit. 35, ?? 7601-7612, with Mass. Gen. Laws Ann.

 ch. 111, ? 70F (West 1995). See generally Burris, supra note 40, at 120-30.
 216. See, e.g., Minn. Stat. Ann. ch. 13 (West 1996).
 217. See Uniform Health-Care Information Act, 9 U.L.A. 475 (1988 & Supp. 1995);

 Mont. Code Ann. ?? 50-16-501 to -553 (1997); Wash. Rev. Code Ann. ? 70.02.005-.904
 (West 1992 & Supp. 1998); see also Confidentiality of Medical Information Act, Cal. Civ.
 Code ?? 56 to 56.37 (West 1982 & Supp. 1998) (providing comprehensive privacy
 protection of health data); see generally, George B. Trubow, Privacy Law and Practice f
 8.01 (1991); Lawrence O. Gostin, Health Information Privacy, 80 Cornell L. Rev. 451, 507
 (1995).

 218. Mont. Code Ann. ? 50-16-603.
 219. See id.
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 Effective use of compulsory health powers depends upon the clarity
 of the legal criteria for their exercise and the strength of provisions pro?
 tecting the human rights of the sick. Existing public health statutes often
 provide only vague standards for health action and tend to be silent on
 the trust, legitimacy, and stigma issues that animate health disputes today.

 Through the exercise of compulsory powers, public health officials
 can require that people who pose a threat to public health submit to
 medical examination, testing, immunization, treatment, counseling, de-
 tention, isolation, or quarantine. Such restrictions may infringe an indi?
 vidual's right to travel, secure privacy, maintain autonomy, or associate.
 In 1905, the Supreme Court established that state public health interven?
 tions must bear a "real or substantial relation" to a public health objec-
 tive.220 Beyond that, however, case law has failed to clarify the standards
 for assessing the legality of health measures.221 A few state statutes articu-
 late clear criteria for the exercise of these powers; others provide vague
 or incomplete standards; still others leave their use partly or wholly within
 the discretion of public health officials.

 Broad discretion is the norm.222 For instance, New Jersey law autho-
 rizes the state health department or a local board of health to isolate and
 quarantine persons "whenever deemed necessary" and to remove "any
 person infected with a communicable disease to a suitable place, if in its
 judgment removal is necessary and can be accomplished without any un-
 due risk to the person infected."223 Similarly, a South Dakota statute, last
 amended in 1939, states that "when a disease dangerous to the public
 health breaks out in any township . . . the [local health] board may cause
 any sick or infected person to be removed [to a hospital] ,"224 California

 220. Jacobson v. Massachusetts, 197 U.S. 11, 28-31 (1905) (upholding the
 constitutionality of mandatory smallpox vaccination as a legitimate exercise of the state's
 police power).

 221. For discussions in the legal literature, see Scott Burris, Fear Itself: AIDS, Herpes
 and Public Health Decisions, 3 Yale L. 8c Pol'y Rev. 479, 481-96 (1985); Burris, supra note
 182; Gostin, supra note 1; Wendy E. Parmet, Legal Rights and Communicable Disease:
 AIDS, the Police Power, and Individual Liberty, 14 J. Health PoL, Pol'y & L. 741, 471-76
 (1989); Deborah J. Merritt, The Constitutional Balance Between Health and Liberty,
 Hastings Ctr. Rep., Dec. 1986, at 2.

 222. Some states provide no criteria, and instead allow or require health authorities to
 develop their own rules and regulations. See, e.g., Okla. Stat. Ann. tit. 63, ?? 1-504 to -505
 (West 1997) (giving local authorities total discretion to promulgate rules and regulations);
 Pa. Stat. Ann. tit. 35, ? 521.5 (West 1993) (requiring local authorities to develop rules and
 regulations).

 223. NJ. Stat. Ann. ? 26:4-2 (West 1996) (enacted in 1887, amended for the last time
 in 1930); accord Idaho Code ?39-420 (1998) (last amended in 1973, empowers local
 health districts to "maintain all proper and necessary civil actions . . . when necessary" to
 eliminate health threats); Neb. Rev. Stat. ? 71-502 (1996) (last amended in 1996, gives
 power to adopt regulations "as will best serve" health and to respond to "cases of
 emergency").

 224. S.D. Codified Laws ? 34-22-3 (Michie 1994); see also Mont. Code Ann. ? 50-2-116
 (1997) (authorizing local board of health to quarantine and isolate people with
 communicable diseases without supplying any criteria or process).
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 authorizes its department of health to "quarantine, isolate, inspect and
 disinfect persons, animals, houses, rooms, other property, places, cities or
 localities, whenever in its judgment such action is necessary to protect or preserve
 the public health."225 Besides supplying only vague criteria for exercising
 coercive powers, these statutes also tend to focus on disease status rather
 than dangerous behavior.226

 To be useful, communicable disease law must give health officials
 coercive powers that they can actually use without raising questions of
 legitimacy or trust and without adding to the problems of stigma and
 social hostility. Recent antidiscrimination law has articulated the stan?
 dard of significant risk to determine when an individual poses a danger to
 others.227 This standard both establishes an effective model of risk assess-
 ment in communicable disease control and acts as a substantive limit on

 the discretion of health officials regardless of the requirements set in
 state public health law.228 Some states' disease control laws specify crite?
 ria that are at least arguably consistent with the individualized, significant
 risk standard of the disability laws, requiring evidence that individuals
 pose a danger or threat to the community by virtue of their status or
 behavior.229 Minnesota's health law, dating from 1989 and most recently
 revised in 1995, sets forth the sort of criteria and procedures for dealing

 225. Cal. Health 8c Safety Code ? 120145 (West 1996) (emphasis added).
 226. See, e.g., Tex. Health 8c Safety Code Ann. ? 81.083(b) (West 1992):
 If the department or a health authority has reasonable cause to believe that an
 individual is ill with, has been exposed to, or is the carrier of a communicable
 disease, the department or health authority may order the individual, or the
 individual's parent, legal guardian, or managing conservator if the individual is a
 minor, to implement control measures that are reasonable and necessary to
 prevent the introduction, transmission, and spread of the disease in this state.

 Id.

 227. See Burris, supra note 28, at 264-70; Lawrence O. Gostin, The Americans with
 Disabilities Act and the Corpus of Anti-Discrimination Law: A Force for Change in the
 Future of Public Health Regulation, 3 Health Matrix 89, 113-20 (1993); infra note 252.
 Human rights law is widely believed to play an important role in public health, by helping
 to reduce the effect of stigma and discrimination on the willingness of people with or at
 risk of communicable diseases to cooperate with health officials and seek care. See
 generally, Gostin & Lazzarini, supra note 17; Burris, supra note 67; Jonathan M. Mann,
 Medicine and Public Health, Ethics and Human Rights, Hastings Ctr. Rep., May-June
 1997, at 6 (discussing connections between human rights and public health).

 228. See, e.g., City of Newark v. J.S., 652 A.2d 265, 276 (NJ. 1993) (holding that the
 ADA establishes the standard for risk assessment and procedural due process that must be
 met in applying more general language from an older Newjersey statute).

 229. See Ala. Code ?? 22-11A-27 to -36 (1997); Ind. Code Ann. ?? 16-41-7-1 to -9-14
 (Michie 1993 & Supp. 1998); Mich. Comp. Laws Ann. ?? 333.5201-.5207 (West 1992 &
 Supp. 1998); Minn. Stat. Ann. ? 144.4172 (West 1998); Va. Code Ann. ?? 32-1-48.01 to -.04
 (Michie 1997); see also, e.g., Conn. Gen. Stat. Ann. ? 19a-221 (West 1997) (person poses
 "substantial threat to the public health and . . . confinement is necessary to preserve or
 protect public health"); D.C. Code Ann. ? 6-119 (1995) ("public health is likely to be
 endangered").

 These statutes generally do not use the disability law term "significant risk," but the
 Supreme Court has suggested in dicta that its significant risk standard was compatible with
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 with health threats posed by individuals with communicable diseases that
 comport with current legal requirements. In the statute, "health threat to
 others" is defined to mean that a carrier is likely to place others at risk
 through behavior, proximity, or other circumstances.230

 Prevailing public health law in many states also has the defect of pro-
 viding health officials with an unpalatable choice of doing nothing or
 doing too much when faced with an individual who is endangering public
 health by dangerous behavior. Commonly, such people have multiple
 psychosocial problems and may be amenable to a variety of interventions
 other than confinement.231 Some states' laws, however, provide no alter-
 native to inaction but isolation.232 In recent years, a few states have re-
 vised their statutes to provide a range of interventions. Michigan's law,
 for example, explicidy offers courts and public health officials a range of
 options.233

 the necessity-based standards traditionally used in public health decisions. See School Bd.
 v. Arline, 480 U.S. 273, 286 n.15, reh'g denied, 481 U.S. 1024 (1987).

 230. Minn. Stat. Ann. ? 144.4172(8). The statute states:
 "Health threats to others" means that a carrier demonstrates an inability or
 unwillingness to act in such a manner as to not place others at risk of exposure to
 infection that causes serious illness, serious disability, or death. It includes one or
 more of the following:
 (1) with respect to an indirecdy transmitted communicable disease:

 (a) behavior by a carrier which has been demonstrated epidemiologically to
 transmit or which evidences a careless disregard for the transmission of the
 disease to others; or

 (b) a substantial likelihood that a carrier will transmit a communicable
 disease to others as is evidenced by a carrier's past behavior, or by statements of a
 carrier that are credible indicators of a carrier's intention.

 (2) With respect to a direcdy transmitted communicable disease:
 (a) repeated behavior by a carrier which has been demonstrated

 epidemiologically to transmit or which evidences a careless disregard for the
 transmission of the disease to others;

 (b) a substantial likelihood that a carrier will repeatedly transmit a
 communicable disease to others as is evidenced by a carrier's past behavior, or by
 statements of a carrier that are credible indicators of a carrier's intention; or

 (c) affirmative misrepresentation by a carrier of the carrier's status prior to
 engaging in any behavior which has been demonstrated epidemiologically to
 transmit the disease.

 Id.

 231. See George Gellert et al., Managing the Non-Compliant HIV-Infected Individual:
 Experiences from a Local Health Department, 8 AIDS 8c Pub. Pol'y J. 20, 21-22, 24-26
 (1993).

 232. See, e.g., Pa. Stat. Ann. tit. 35, ? 521.11 (West 1993) (authorizing commitment
 for person refusing to accept treatment required by health authorities).

 233. The Michigan law authorizes:
 (a) An order that the individual participate in a designated education

 program.
 (b) An order that the individual participate in a designated counseling

 program.
 (c) An order that the individual participate in a designated treatment

 program.
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 Statutes that fail to provide clear criteria and useful sanctions ham-
 per public health work in a variety of ways. Paradoxically, a lack of statu-
 tory guidance may lead public health officials either to overuse or to un-
 deruse coercive powers. Without clear criteria, public health officials may
 restrict an individual's liberty without valid public health grounds or may
 be so unsure of their authority to act that they do not use these measures
 to respond to actual threats. Broad discretion and the absence of criteria
 also invite abuse of compulsory powers or their discriminatory use against
 stigmatized or marginalized groups, or create the perception of such
 abuse against the vulnerable even when health officials have no malevo-
 lent intentions.234

 Due process requirements ensure that no person shall be deprived of
 rights that are "implicit in the concept of ordered liberty,"235 and guaran-
 tee that every individual shall be treated with at least a minimum of "de-
 cency and fairness."236 Procedural protections seek to ensure that health
 officials make fair and impartial decisions and may reduce the perception
 by people with, and at risk of, communicable diseases that public health
 agencies arbitrarily employ coercive measures. Where few formal proce?
 dures exist, public health officials risk rendering biased or inconsistent

 (d) An order that the individual undergo medically accepted tests to verify
 the individual's status as a carrier or for diagnosis.

 (e) An order that the individual notify or appear before designated health
 officials for verification of status, testing, or other purposes consistent with
 monitoring.

 (f) An order that the individual cease and desist conduct that constitutes a
 health threat to others.

 (g) An order that the individual live part-time or full-time in a supervised
 setting for the period and under the conditions set by the probate court.

 (h) Subject to subsection (5), an order that the individual be committed to
 an appropriate facility for the period and under the conditions set by the probate
 court ....

 (i) Any other order considered just by the probate court.
 Mich. Comp. Laws Ann. ? 333.5205(4) (West 1992 8c Supp. 1998); accord Minn. Stat. Ann.
 ? 144.4180 (West 1998).

 234. Broad, poorly specified coercive powers have been troublesome during the HIV
 epidemic. Healdi officials have rarely used coercive powers during the HIV epidemic, in
 part because they are often inappropriate, but in part because of concern about authority
 and procedures. See Ronald Bayer & Amy Fairchild-Carino, AIDS and the Limits of
 Control: Public Health Orders, Quarantine, and Recalcitrant Behavior, 83 Am. J. Pub.
 Health 1471 (1993). Some agencies that have deployed their coercive authority have only
 done so after carefully developing internal criteria to make up for the lack of statutory
 guidance. See Gellert et al., supra note 231, at 22. At the same time, the possibility that
 broad coercive powers might be used has been a flashpoint of anxiety and political
 resistance among people with and at risk of HIV, see, for example, Ronald Bayer, Private
 Acts, Social Consequences: AIDS and the Politics of Public Health 169-206 (1989), and
 may have made it more difficult for health departments to take relatively minor steps such
 as making HIV reportable. See Burris, supra note 67, at 890-91.

 235. Rochin v. California, 342 U.S. 165, 169 (1952) (citing Palko v. Connecticut, 302
 U.S. 319, 325 (1937)).

 236. Id. at 169 (citing Malinski v. New York, 324 U.S. 401, 416-17 (1945)).
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 decisions and erroneously depriving individuals of their liberty. Con-
 sider, for example, a decision by health authorities to require DOT for
 tuberculosis only for certain indigent persons, such as homeless or drug-
 dependent persons, but not for those with stable residences and private
 physicians.237 Public health officials might regard those from certain dis-
 favored backgrounds as "less responsible." Yet, if these suppositions were
 not tested through rigorous procedural due process, they could result in
 prejudicial and unfair individual determinations.238

 Some state statutes do specify basic procedures.239 These may in?
 clude written notice of the threat the person is alleged to pose and the
 behavior required of her by the health department, appointment of
 counsel, an evidentiary hearing, a jury trial, release pending adjudication,
 and discovery, as well as substantive requirements, such as medical evi-
 dence of infectiousness.240 Many states, however, lack explicit procedural
 protections for the exercise of compulsory powers or the review of public
 health restrictions in some or all of their communicable disease laws.

 New Jersey, for example, applies different isolation procedures to com?
 municable diseases generally, certain sexually transmitted diseases, and
 typhoid. The New Jersey statute ignores due process entirely under the
 first two categories. A health officer may confine a person with a venereal
 disease based solely on a single physician's assessment of infectiousness,
 "and the opinion of such physician . . . shall be final."241 In contrast,
 commitment of a typhoid carrier requires a court to make findings as to
 dangerous behavior and actual infection.242 In Montana, no due process
 procedures at all accompany the health officer's power to "isolate or
 quarantine persons who refuse examination or treatment" for sexually
 transmitted disease.243 Indeed, the law goes on to specify that "[n]o one

 237. See George J. Annas, Control of Tuberculosis?The Law and the Public's Health,
 328 New Eng. J. Med. 585, 587-88 (1993) (describing decisions to require DOT selectively
 only for persons who appear unlikely to complete treatment as "simply common sense");
 see also Karen Brudney, Homelessness and TB: A Study in Failure, 21 J.L. Med. & Ethics
 360, 361 (1993). Even before DOT was widely practiced, most patients confined to
 hospitals for the duration of tuberculosis treatment were homeless or addicted to alcohol
 or narcotics. But see Patricia M. Simone, CDC, U.S. Dep't of Health & Hum. Servs.,
 Essential Components of a Tuberculosis Prevention and Control Program, 44 Morbidity &
 Mortality Wkly. Rep.: Recommendations and Reps., Sept. 8, 1995, at 8 ("Consideration
 should be given to treating all patients with direcdy observed therapy.").

 238. See generally, United Hospital Fund of New York, The Tuberculosis Revival:
 Individual Rights and Societal Obligations in a Time of AIDS (1992). Indeed, recent
 research has found that patients supervising themselves had better treatment outcomes
 than patients on DOT. See Merrick Zwarenstein et al., Randomised controlled trial of self-
 supervised and direcdy observed treatment of tuberculosis, 352 Lancet 1340 (1998).

 239. See, e.g., Minn. Stat. Ann. ?? 144.4171-.4186 (West 1998); Tex. Health 8c Safety
 Code Ann. ?? 81.151-.209 (West 1992 & Supp. 1998).

 240. See, e.g., Minn. Stat. Ann. ?? 144.4171-4186; Tex. Healdi 8c Safety Code Ann.
 ?? 81.151-.209.

 241. NJ. Stat. Ann. ?? 26:4-2, 26:4-29 (West 1996).
 242. See id. ? 26:4-53.
 243. Mont. Code Ann. ? 50-18-107 (1993).
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 but the state or local health officer may terminate the isolation or quaran?
 tine," and examination can be made whenever that officer deems it "ad-
 visable or desirable."244

 Our review of public health legislation suggests that state public
 health law remains fragmented both within and among states. Statutes
 that were enacted forty to one hundred years ago often form the founda-
 tion and the substance of state communicable disease law. Although
 some states have amended their statutes, many fail to reflect in their laws
 the best of modern epidemiology, treatment alternatives, or legal norms
 of nondiscrimination, equal protection, and procedural due process.
 Many state statutes continue to classify diseases artificially as either com?
 municable or sexually transmitted, to lack specific criteria or procedures
 for wielding compulsory public health powers, or to create conflicting
 layers of rules and bureaucracy. Although some states have accomplished
 important work in reforming their public health codes or in updating
 confidentiality provisions for health data held by the government, these
 states are in the minority. Public health and communicable disease law in
 all the states is ripe for reform. Such reform is necessary to ensure that
 public health departments can fulfill their mission to create the condi?
 tions in which people can be healthy.

 V. GUIDELINES FOR REFORMING PUBLIC HeALTH LAW

 Effective communicable disease control today is politically and medi-
 cally difficult. Law cannot solve all, or even most, of the challenges facing
 public health authorities. Law cannot eliminate political strife any more
 than it can prohibit the mutation of viruses. Yet law can be an important
 part of the ongoing work of creating the conditions necessary for people
 to live healthy lives.

 A disease control law that contributes to health will, of course, be up-
 to-date in the disease control methods it authorizes. It will also conform

 to current standards of general constitutional and statutory law. In grant-
 ing health officials the powers they need to control communicable dis?
 ease, however, a new disease control law should also help them address
 the perennial political problems they face. It should be designed to en-
 hance the reality and the public perception of the health department's
 rationality, fairness, and responsibility with health information. It should
 recognize and address the fact that medical disease often creates social
 risk. It should provide powers and procedures that help health agencies
 overcome the defects of their limited jurisdiction over health-affecting
 behavior. Finally, both a new law and the process of its enactment should
 provide an opportunity for the health department to challenge the apa?
 thy about disease control law that is all too common within both the gov?
 ernment and the population at large.

 244. Id. For similar provisions, see D.C. Code Ann. ? 6-121 (1995); Idaho Code ?? 39-
 603 to-605 (1998).
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 This Part lays out guidelines states ought to consider in approaching
 the task of reforming their communicable disease statutes. First, we rec-
 ommend that public health statutes define the mission of public health
 agencies and the scope of their activities. A health agency's mission
 ought to be broad enough to encompass interventions from the micro?
 bial, behavioral, and ecological approaches to communicable disease con?
 trol. Second, public health statutes should be based on provisions that
 apply equally to all communicable diseases. Policymakers should elimi-
 nate the artificial distinctions in existing law between sexually transmitted
 and other diseases. Third, public health statutes should embrace the real-
 ity that most interventions depend on voluntary compliance by the pub?
 lic. Statutes should grant health authorities broad discretion in designing
 programs that encourage healthy choices. Fourth, public health statutes
 should provide health officials with the authority to use coercive public
 health powers when there is a demonstrated threat of significant risk to
 others. Fifth, statutes authorizing coercive health measures should in?
 clude due process protections, both to protect individuals from unjusti-
 fied restrictions on their liberty and to prevent erroneous or careless fact-
 finding by health officials. Sixth, public health statutes should offer
 health officials a range of measures including a graded series of less re-
 strictive alternatives and require the use of the least restrictive alternative
 that will accomplish the public health goal. Finally, public health statutes
 should establish strong protections for privacy and security of public
 health information while defining exceptions that permit disclosures nec?
 essary to protect the public. These principles, based on the best available
 public health practices, contemporary legal standards, and the experi-
 ence of states that have undertaken reform, are a starting point and
 should assist states that are considering reforming their public health
 statutes.

 A. Guidelines

 1. Define a Broad Mission of Public Health Authorities To Prevent and Con?
 trol Communicable Diseases Through Interventions at the Microbial, Behavioral,
 and Ecological Levels. ? Mission statements in public health statutes estab?
 lish the purposes, goals, and core functions of public health agencies. By
 doing so, mission statements inform and influence the activities of gov?
 ernment and, perhaps ultimately, the expectations of society about the
 scope of public health. At the very least, courts sometimes pay deference
 to statements of legislative intent, and may permit a broad range of activi?
 ties that are consistent with the mission statement. A mission statement is

 thus one of the most expeditious ways legislators have of addressing the
 jurisdiction problem in public health. A mission statement that makes a
 good case for intervention in behavior and social meaning can also serve
 as a useful boost to the public's willingness to accept such interventions as
 legitimate. A communicable disease mission statement should recognize
 behavior and the environment, in addition to microbes, as sources of dis-
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 ease, and should provide health authorities with the mandate to take the
 lead among agencies in devising strategies for reducing ill health.

 2. Public Health Law Should Be Based on Uniform Provisions that Apply
 Equally to All Communicable Diseases. ? Public health interventions should
 be based on the degree of risk, the cost and efficacy of the response, and
 the burdens on human rights, and should contemplate transmission by
 sexual, perinatal, airborne, blood-borne, food-borne, and other means.
 Stigmatizing, and unnecessary, distinctions between sexually transmitted
 and other diseases should be eliminated. A single set of standards and
 procedures applicable to all communicable diseases would add needed
 clarity and coherence to legal regulation, and would reduce the opportu-
 nity for politically motivated disputes about how to classify newly emer-
 gent diseases. Revising disease classification systems will also provide an
 opportunity to eliminate discriminatory or inadequate provisions, such as
 the gratuitously derogatory provisions often contained in STD statutes
 and the relatively lax confidentiality protections of some older communi?
 cable disease statutes. It should be clear that all serious diseases will be

 addressed consistently, based on the nature and severity of the threat they
 pose, rather than upon outdated beliefs or stereotypes about the disease
 or those who have it.

 3. Recognize Voluntary Cooperation as the Primary Way To Obtain Compli?
 ance with Public Health Measures. ? Public health depends upon individu-
 als getting vaccinated, completing a course of antibiotics, using condoms,
 and otherwise behaving safely on their own, without the direct interven-
 tion of the state.245 Such a voluntary approach is not just a matter of
 principle. Coercion is expensive, as the recent experience with large-
 scale DOT in tuberculosis control shows.246 Even provisions that appear
 to be mandatory, such as partner notification for persons with HIV, de-
 pend largely upon the patient's cooperation in identifying his sexual or
 needle-sharing contacts. Although public health statutes have tended to
 focus on compulsory powers, only a small percentage of public health
 work actually involves legal compulsion.

 Reformed public health statutes should expressly grant public health
 officials both the authority and the responsibility to employ a broad vari-

 245. The IOM recognized the practical centrality of cooperation and voluntarism in
 its definition of public health: public health is what we as a society do to create "the
 conditions in which people can be healthy." IOM, Future of Public Health, supra note 2.
 This definition stresses the importance of a collective responsibility for the set of options
 from which individuals choose healthy and unhealthy behavior, but it does not in any way
 relieve the individual of responsibility for his own health. The IOM, after all, did not
 suggest that the role of public health is "to make people healthy." By speaking in terms of
 "the conditions" in which health is possible, the IOM implies that individuals have the
 responsibility to take advantage of the chance for health by, for example, taking public
 health advice seriously and making healthy choices regarding diet and activity, sexual
 activity, and consumption of alcohol or tobacco.

 246. See Ronald Bayer et al., The Dual Epidemics of Tuberculosis and AIDS: Ethical
 and Policy Issues in Screening and Treatment, 83 Am. J. Pub. Health 649, 652-53 (1993).
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 ety of measures to encourage healthful behavior. These measures in?
 clude traditional prevention services, such as counseling and education;
 social marketing and public service advertisements; the means for volun-
 tary behavior change, such as condoms and sterile syringes; and incen-
 tives such as tax breaks, child care, transportation allowances, and food;
 and monetary incentives to influence behavior choices.

 4. Base Use of Compulsory Powers on a Demonstrated Threat of Significant
 Risk. ? Where voluntary measures fail, public health officials must pos-
 sess the authority and the alternatives to use compulsory measures. Even
 where public health officials must exercise compulsory powers, however,
 effective and constitutionally sound public health statutes should set out a
 rational and reliable way both to assess risk and to establish procedures to
 ensure the protection of individual rights. Existing public health statutes
 do not uniformly accomplish this.

 The doctrinal void created by the current lack of clear standards for
 review of public health actions is often filled by the evolving corpus of
 disability discrimination law, in particular the Americans with Disabilities
 Act of 1990 (ADA),247 as well as related statutes.248 The ADA prohibits
 discrimination against a qualified or eligible individual with a disabil?
 ity,249 but only if the individual does "not pose a direct threat to the
 health or safety of other individuals."250 Under the ADA, direct threat is
 defined as "a significant risk to the health or safety of others that cannot
 be eliminated by reasonable accommodation."251 The determination
 that a person poses a direct threat to the health or safety of others may
 not be based on generalizations or stereotypes about a particular disabil?
 ity. Rather, the determination must be based upon an individualized as?
 sessment of the risk that the person poses, and on reasonable judgments
 that reflect current scientific data or other objective evidence.252

 247. 42 U.S.C. ?? 12101-12213 (1994).
 248. See Gostin, supra note 227, at 90.
 249. 42 U.S.C. ? 12112(a).
 250. Id. ? 12113(b).
 251. Id. ?12111(3).
 252. The standard is based on the Supreme Court's analysis in a Rehabilitation Act

 case, School Bd. v. Arline, 480 U.S. 273, reh'g denied, 481 U.S. 1024 (1987). In
 determining whether a person poses a significant risk, four factors must be considered:
 the nature of the risk (i.e., the mode of disease transmission); the duration of risk (the
 length of communicability); the probability of risk (the likelihood of transmission); and
 the severity of harm (the seriousness of the consequences). See id. at 288. Under the
 EEOC's regulations for Tide I of the ADA, the product of this analysis must amount to a
 "significant risk of substantial harm to the health or safety of the individuals or others that
 cannot be eliminated or reduced by reasonable accommodation," Regulations To
 Implement the Equal Employment Provisions of the Americans with Disabilities Act, 29
 C.F.R. ? 1630.2(r) (1997), precluding the treatment of merely theoretical risks of death as
 "significant" simply because the consequence, though unlikely, is severe. The standard has
 been tested and found generally useful and effective in distinguishing serious from
 exaggerated risks during the HIV epidemic, though there have been exceptions, such as
 cases involving HIV-infected health care workers. See Burris, supra note 28, at 264-70.
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 All states should have in place standards for triggering coercive pow?
 ers that are consistent with the significant risk standard of disability law.
 In applying the direct threat analysis in the special area of public health,
 we suggest that statutes require courts to weigh the efFectiveness of the
 restriction (i.e., will exercise of the public health power reduce a serious
 health threat?) against the human, social, and economic costs that the
 restriction will impose.253 The greater the imposition on an individual's
 liberty, the greater must be the likelihood that the measure will produce
 a public benefit. For example, briefly excluding a student from school
 due to infection with chicken pox is not likely to seriously burden individ?
 ual liberties. In contrast, permanendy excluding from society an individ?
 ual who has a disease that has no finite period of infectiousness imposes a
 substantial burden.

 5. Provide Procedural Due Process Protections. ? Public health policies
 that burden individual rights may implicate the Due Process Clause of the
 Fourteenth Amendment to the Constitution.254 Persons with infectious

 diseases who are subject to detention, isolation, or quarantine are enti-
 ded to an impartial hearing.255 As one Supreme Court Justice recog-
 nized, "[t]here can be no doubt that involuntary commitment to a
 mental hospital, like involuntary confinement of an individual for any
 reason, is a deprivation of liberty which the State cannot accomplish with?
 out due process of law."256 In cases involving civil commitment of per?
 sons with mental illness, the Supreme Court has required "clear and con-
 vincing" proof of dangerousness,257 and many lower courts have required
 an array of procedural protections.258 Courts have reasoned that little
 difference exists between loss of liberty for mental health purposes and
 loss of liberty for public health purposes.259 Public health statutes should
 provide for fair procedures in the exercise of coercive health powers, in?
 cluding written notice of the behavior or conditions said to pose a risk,
 assistance of counsel, a full and impartial hearing, and an appeal. Public
 health officials should be required to prove the existence of a health
 threat by clear and convincing evidence. These rigorous procedures are

 The Supreme Court recendy reaffirmed the validity of the test in Bragdon v. Abbott, 118 S.
 Ct. 2196 (1998).

 253. See Allan Brandt et al., Routine Hospital Testing for HIV: Health Policy
 Considerations, in AIDS and the Health Care System 125, 126-30 (Lawrence O. Gostin
 ed., 1990) (explaining further the balancing of benefits and burdens).

 254. See Greene v. Edwards, 263 S.E.2d 661, 662-63 (W. Va. 1980).
 255. See id.

 256. O'Connor v. Donaldson, 422 U.S. 563, 580 (1975) (Burger, C.J., concurring).
 The nature and extent of the process required depends upon several factors: the nature of
 the interests affected, the risk of an erroneous decision, the value of additional safeguards,
 and the administrative burden of additional procedures. See Mathews v. Eldridge, 424
 U.S. 319, 334-35 (1976).

 257. Addington v. Texas, 441 U.S. 418, 431-33 (1979).
 258. See, e.g., In re Ballay, 482 F.2d 648, 656-69 (D.C. Cir. 1973); Lessard v. Schmidt,

 413 F. Supp. 1318 (E.D. Wis. 1976).
 259. See Greene, 263 S.E.2d at 662-63.
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 justified by the potential restriction on an individual's liberty for an ex-
 tended period of time and the potential for erroneous fact-finding. Up-
 dating statutes to provide for these procedures will eliminate the expense
 and confusion that arises when a court must assess the validity of a mea-
 sure that is clearly necessary to control a significant public health risk but
 that was carried out under faulty statutory procedures.260

 Public health statutes may create narrow exceptions to procedural
 due process requirements. For example, in emergency situations, when
 immediate detention is necessary to prevent an individual from harming
 partners, family members, or other close contacts, public health statutes
 may waive the requirement of a hearing prior to confinement.261 Once
 compulsory powers have been utilized, however, statutes should provide
 for an immediate hearing, a showing of current infectiousness, and evi-
 dence of the need for continued detention or isolation.262

 6. Provide a Range of Options for Public Health Officers. ? Where purely
 voluntary strategies fail, public health officials in many states have noth-
 ing less drastic than the threat of commitment to influence individuals
 posing a risk to public health. Most people who threaten public health in
 some way can be rendered harmless by less cumbersome and expensive
 means?means that do not exacerbate stigma or undermine the willing-
 ness of those at risk to trust health authorities. Health officials need a

 more flexible set of tools, ranging from minimally coercive social services
 to isolation.

 a. Graded Series of Less Restrictive Alternatives. ? Many persons with
 communicable diseases are willing to comply voluntarily with recom-
 mended restrictions and treatment. The overwhelming majority of pa-

 260. See, e.g., City of Newark v. J.S., 652 A.2d 265 (NJ. Super. Ct. Law Div. 1993)
 (upholding commitment under 1912 New Jersey Tuberculosis statute by construing it to
 require modern due process safeguards).

 A recently amended New York City health regulation demonstrates how due process
 protections can be incorporated into a tuberculosis statute. The regulation obliges the
 Health Commissioner to "prove the particularized circumstances constituting the necessity
 for such detention by clear and convincing evidence"; to provide a statement of "the less
 restrictive treatment alternatives that were attempted and were unsuccessful and/or . . .
 were considered and rejected, and the reasons such alternatives were rejected"; to appoint
 counsel and to provide a due process hearing; and to detain the patient in a secure setting
 designed for the treatment of tuberculosis. 24 R.C.N.Y. ? 11.47 (1996). This regulation
 was specifically amended to articulate the standards for compulsory powers and to ensure
 sound principles of procedural due process and respect for civil liberties. Compare 24
 R.C.N.Y. ? 11.47 (1993), with 24 R.C.N.Y. ? 11.47 (1996).

 261. Most public health statutes permit an expedited form of due process in cases of
 emergency. Reduced due process expectations are justified by the fact that the state's
 interests in rapid confinement of immediately dangerous persons would be undermined
 by elaborate, time-consuming procedures. Emergency exception provisions have been
 upheld under procedural due process standards in the mental health context. See, e.g.,
 Logan v. Arafeh, 346 F. Supp. 1265 (D. Conn. 1972), aff d sub nom. Briggs v. Arafeh, 411
 U.S. 911 (1973).

 262. See Gostin, supra note 1, at 472-76.
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 tients with tuberculosis, for example, accept DOT when offered.263
 Those who fail to comply most often do so because of serious psychologi-
 cal problems, because they are overwhelmed by their illness, or because
 they simply do not understand what is required of them.264 Counseling
 or other social services, or simply a clear and plain statement of what is
 required, may be sufficient to overcome resistance. All state health stat?
 utes should equip health officials with a set of increasingly serious inter?
 ventions to be deployed as conditions warrant.265

 b. Use of the Least Restrictive Alternative. ? In addition to providing a
 range of public health measures, statutes should require health officials
 to choose the least restrictive alternative that will accomplish the public
 health goal. This would help align communicable disease statutes with
 the evolving standards of both antidiscrimination law and constitutional
 law, by allowing only those measures that are reasonably necessary to con-
 tain a significant risk to others.266

 263. See id.

 264. See, e.g., Gellert et al., supra note 231.
 265. Both Michigan and Minnesota have such statutes. See Mich. Comp. Laws Ann.

 ? 333.5205(6) (West 1997); Minn. Stat. Ann. ? 144.4180 (West 1996).
 Tuberculosis control programs offer a compelling example of the need for a range of

 public health options. See Brudney & Dobkin, supra note 148, at 749. The state has a
 powerful interest in ensuring that all patients with active tuberculosis successfully complete
 their treatment. Failure to do so is the chief reason that strains of multiple drug-resistant
 tuberculosis (MDR-TB) have developed. MDR-TB poses a serious danger to the public
 because persons who develop it can transmit it to others. MDR-TB is difficult and
 expensive to treat and sometimes impossible to cure even using all available
 antituberculosis drugs. See Peter S. Arno et al., The Economic Impact of Tuberculosis in
 Hospitals in New York City: A Preliminary Analysis, 21 J.L. Med. & Ethics 317, 318 (1993);
 CDC, U.S. Dept. of Health & Hum. Servs., Initial Therapy for Tuberculosis in the Era of
 Multidrug Resistance: Recommendations of the Advisory Council for the Elimination of
 Tuberculosis, 42 Morbidity & Mortality Wkly. Rep.: Recommendations and Reps., May 21,
 1993, at 1-2; Marian Goble et al., Treatment of 171 Patients with Pulmonary Tuberculosis
 Resistant to Isoniazid and Rifampin, 328 New Eng. J. Med. 527 (1993); Michael D. Iseman,
 Treatment of Multidrug-Resistant Tuberculosis, 329 New Eng. J. Med. 784 (1993).

 Although long-term isolation is justified for patients who will not comply with
 treatment, health officials fighting tuberculosis have relied on a graded series of less
 restrictive alternatives. Such alternatives include allowing health workers to offer
 incentives (e.g., food, child care, transportation to appointments), other social services
 (e.g., drug treatment), or assistance in taking medications (e.g., DOT, court-ordered DOT,
 and other community health orders). DOT, a compliance enhancing strategy in which
 each dose of medication is taken under observation by a family member, public health
 worker, or any other responsible person, is much less intrusive than confinement for
 medical treatment. Use of DOT and other less restrictive alternatives permit public health
 officials to control the spread of communicable disease with minimal infringement on
 fundamental liberties. But see Zwarenstein et al., supra note 238 (reporting that DOT
 does not produce better outcomes than self-supervised treatment).

 266. Applied to tuberculosis control, for example, the principle of the least restrictive
 alternative holds that health officers must obtain informed consent before initiating DOT,
 and try DOT before seeking long-term confinement for medical treatment. Compulsion
 should be utilized only when public health officials are able to show that the individual is
 unwilling or unable to voluntarily complete medical treatment. Although the CDC
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 7. Provide Strong Protections for Privacy and Security of Public Health Infor?
 mation with Narrowly Drawn Exceptions for Disclosure When Necessary To Protect
 the Public. ? It is unrealistic to try to craft a public health information
 system that ensures ready access and absolute privacy protections. What
 government can do is create fair, comprehensive rules to ensure that data
 are acquired, used, and disseminated according to unambiguous criteria
 and procedures, under mandated security arrangements, with strict pen-
 alties for breaches of privacy.

 The guidelines outlined below apply only to personally identifiable
 data, because they raise the most acute privacy concerns.267 Identifiable
 data include information that contains a uniquely identifiable character-
 istic, such as a name, social security number, fingerprint, or genetic
 link.268 The guidelines do not apply to anonymous, unlinkable data be?
 cause they pose minimal privacy concerns. Anonymous data are those
 that are stripped of all identifiers, so that no means exist to associate the
 information with a specific person. The guidelines focus on public
 health data?data collected by health agencies pursuant to their statutory
 duties?and not on health records generally.

 Laws protecting the privacy of public health information should have
 the following components:

 a. Justification for Data Collection. ?Acquisition of health information
 cannot be considered an inherent good. Privacy statutes should require
 that public health authorities clearly justify the collection of personally
 identifiable information. Reasonably justifiable criteria for data collec?
 tion include: (1) preventing a significant public health risk, (2) providing
 a likely benefit to the subject (e.g., treatment or other services), and (3)
 conducting surveillance to monitor and maintain the community's
 health.

 b. Provide Information to Subjects. ? Where government authorizes or
 mandates the collection of identifiable health data, both the data to be
 collected and the reason for collection should be a matter of public rec-
 ord. The public ought also be entitled to know the proposed use, how
 long the data will be stored, the circumstances under which the data will
 be expunged, and the extent to which third parties (e.g., regulators, re?
 searchers, and government officials) may obtain access thereto.

 recommends DOT, it does not recommend the universal application of compulsion.
 Similarly, restrictions on the liberty of people with HIV who are endangering others should
 only follow efforts to change their behavior through counseling and other approaches
 designed to address the risky behavior's underlying causes. See, e.g., Gellert et al., supra
 note 231, at 20.

 267. These guidelines are based on recommendations in Gostin et al., supra note 73,
 at 1925-27 (discussing recommendations for public health information privacy made by a
 multi-disciplinary task force assembled by the Carter Presidential Center, the CDC, and the
 Council of State and Territorial Epidemiologists).

 268. See Gostin, supra note 217, at 519; Lawrence O. Gostin et al., Privacy and
 Security of Personal Information in a New Health Care System, 270 JAMA 2487, 2491
 (1993).
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 c. Fair Information Practices. ? The subjects of health data should
 have protected rights to access and to correct their records, and be as-
 sured that personal information will be properly held and used. Such
 "fair information practices" demand that no secret data systems exist.
 Subjects should be able to obtain copies of their records without undue
 effort or expense and to correct information that is inaccurate. Personal
 data should be expunged when no longer needed for the public health
 purposes.

 d. Privacy and Security Assurances. ? Legally binding assurances of
 privacy and security should attach to all personally identifiable public
 health information. The collector of the data should bear a legal duty to
 maintain their confidentiality, to store the data in a secure system, and to
 use the data only for the purposes for which they were collected. Signifi?
 cant penalties should be imposed for breach of these assurances.

 e. Disclosure of Data. ? Disclosure of public health data should be
 made only for purposes that are consistent with the original collection. It
 follows that public health data should only be disclosed where necessary
 to avert a significant health risk, for the subject's therapeutic benefit, for
 public health research, or for surveillance purposes. All secondary uses
 of information that are incompatible with the original purposes of collec?
 tion would require informed consent prior to disclosure.

 f. Review ofData Protection. ? A methodical and systematic review of
 information privacy and security measures is essential to ensure a fair and
 effective public health information infrastructure. Government should
 establish an independent data protection commission at the national or
 state level to carefully evaluate information privacy and security protocols
 and practices, justifications for collection and disclosure, informed con?
 sent procedures, information given to subjects, fair information practices,
 and secondary uses.

 B. The Process of Law Reform as a Public Health Activity

 A richer understanding of the roles of law in public health will not
 only help agencies improve the statutes upon which they depend, but
 also help them to use law as an integral part of their work and to explore
 law's potential as a tool for public health agencies. In so doing, health
 advocates can use the process of making law as an opportunity to move
 important public health questions higher on the political agenda.

 The disarray of public health is related to the way public health is
 misunderstood and undervalued within government and society.269 Evi-
 dence of neglect is seen everywhere. Health departments across the na-
 tion have suffered years of budget cuts to primary programs.270 Insuffi-
 ciently funded to respond to each new crisis (whether HIV or
 tuberculosis or gun injuries) agencies are forced to cannibalize existing

 269. See Baker et al., supra note 94, at 1276-77.
 270. See, e.g., Berkelman et al., supra note 77, at 368.
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 programs. The fact that public health often polices the commons and
 champions population-based risk reduction through behavior change
 (e.g., smoking cessation, designated drivers, exercise and diet modifica-
 tion) deprives it of specific beneficiaries who are motivated to form polit?
 ical constituencies. The prevalence of an individualistic, market ideology
 in political circles makes it difficult even to speak of public health in the
 vocabulary of contemporary politics.271 Public health needs every oppor-
 tunity to draw attention to its resource requirements and achievements,
 and to develop constituencies for programs.

 The lawmaking process provides just such an opportunity. A bill is
 the first step towards a coalition. It is an occasion for contact with inter?
 est groups and affected communities, some of whom may be motivated to
 act in support. Contact and cooperative effort also help to establish long-
 term ties and to identify important sources of support for other pro?
 grams. Moreover, the process of negotiating for support can be a useful
 and quite concrete way for health agencies to incorporate the views of the
 targets or beneficiaries of health measures.

 Legal reform also has the potential to enhance the agency's relation-
 ship with the legislature. First, positive lawmaking offers a different sort
 of contact with legislators than tends to occur in the appropriations pro?
 cess. In many?if not most?state legislatures, agency funding decisions
 are controlled by a minority of representatives, whose decisions on an
 overall state budget are subject to an up or down vote. In addition to the
 fact that specific statutory proposals do not inevitably entail competition
 for scarce resources, law reform may offer an occasion to deal with a far
 greater range of legislators. The drafting, negotiating, and hearing pro?
 cess provides a variety of fora for educating lawmakers and their staffs
 about public health needs and methods, and, again, may provide health
 planners with better information about the views and priorities of those
 whose votes will authorize or limit public health programs. Given that
 proposals often require several legislative sessions to pass, even a losing
 campaign can be a positive element in a program of education and
 change in political behavior.

 Conclusion: Why State Public Health Law Reform
 Should Be a Priority

 Law reform alone cannot guarantee better public health. But by
 carefully delineating the mission and functions of public health agencies,
 designating a range of flexible powers, specifying the criteria and proce?
 dures for using personal control measures (e.g., the significant risk stan?
 dard and the least restrictive alternative principle), and creating a set of
 affirmative government duties, the law can become a catalyst, rather than
 an impediment, to reinvigorating the public health system.

 271. See Burris, supra note 34, at 1607-09.
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 In reforming their public health codes, states should consider the
 recommendations we have proposed. Reformers of public health laws
 should provide a statutory mission for public health which establishes
 broad goals for public health agencies in preventing and controlling
 communicable diseases, defines the scope of public health activities, and
 evidences legislative intent. They should eliminate the artificial bounda-
 ries between communicable and sexually transmitted disease provisions,
 and if possible, avoid creating new disease-specific laws. Since contempo-
 rary public health strategies rely heavily on voluntary compliance, statutes
 should grant public health officials the authority and the responsibility to
 encourage voluntary compliance, and to compel compliance when volun?
 tary measures fail. Reformed law should condition the exercise of com?
 pulsory powers on a demonstrated public health need, such as when an
 individual poses a direct threat to others. Basic procedural fairness
 should guide the use of compulsory health powers. Public health officials
 should be given a graded series of restrictive powers, and be required to
 use the least restrictive means possible or justify why they did not. Effec?
 tive antidiscrimination law should be in place to reduce the social risks of
 complying with public health advice. Finally, all communicable disease
 statutes should include strong privacy protections for personally identifi?
 able data, with narrowly drawn exceptions for disclosures that are neces?
 sary to protect the public health.

 The disarray of the public health system offers the strongest argu-
 ment for making public health law reform a priority. Public health law
 needs to articulate clearly the scope, authority, and responsibility of pub?
 lic health departments, to enable them to perform their core functions,
 and to support the public health system in meeting its current challenges.
 Public health law reform should promote public health goals by mandat-
 ing cost-effective alternatives, by incorporating constitutional standards,
 and by directing agencies to coordinate and develop population-based
 health strategies.

 States that opt to reform their communicable disease statutes, either
 alone or as part of a larger reform of public health law, may realize bene?
 fits that go well beyond communicable disease control. Incorporating
 principles of voluntarism, objective risk assessment, efficacy, and minimi-
 zation of human rights burdens into law encourages decisions based on
 rational, scientific findings rather than irrational fear or ignorance. Such
 principles also demonstrate respect for individual rights and human dig-
 nity, while authorizing public health officials to protect the public health
 and promote the common good. Effective reform can ensure that public
 health law truly responds to the shifts in the public health environment,
 developments in the understanding and the mechanisms of disease, and
 modern standards of epidemiology and constitutional jurisprudence.
 The public health system faces enormous challenges. Law can help equip
 the public health system to meet these challenges, but only if policy-
 makers initiate reform.
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